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| ANSWER 
1 by ON Pamphlet, Entitled 


An Examination. of the Scheme of 
Church Power, &c. 


T cannot be unknown to thoſe 
who have peruſed the Writings 
of the preſent Age, what Pains 
have been taken to repreſent the 
Eſtabliſhment of the Church, and 

the Means which the Laws have 
provided for preferving its Government, Do- 

Etrine and Diſcipline, as deſtructive of the Li- 

of the Subject; and all Pretences to 

Church Power, as a Defign to eſtabliſh an Eccle- 
'F fiaftical Tyranny: This was carried on by Tindal, 

Collins, and other profeſſed Infidet Writers; 

who judged right, that if there was no Church, 
or the preſent Eſtabliſnment could be demo- 
hfhed, their Point would be a conſiderable 
Gainer by it. The'fame Deſign has been pur- 
„ ſued 


To vi 


fſued by another Tribe of Men, who call them- 
| ſelxes Freetbinkers, and whoſe fundamental Prin- 
ciple it is, that none can be a Friend to Liberty, 

ub is not an Enemy to the Eſtabliſhment of 
the Church. But I have not met with any 
Writing that has let itſelf looſe to ſuch a De- 
gree of Rage and Fury againſt Church Power 
and all its Adherents, as an Anſwer to a Pam- 
phlet called The Parallel; the main Deſign of 
which was, to vindicate the Doctrine and Diſ- 


cipline of the Church, and the Proviſion the 
Laws have made for their Preſervation. This | 


provok'd that Writer to open loudly againſt 


. Oaths and Subſcriptions of all Kinds, as keeping | 


Men of Honour and Conſcience out of the Church 
„ I would here, ſays he, let the over- ſcrupulous 
* and conſcientious Man into a Secret, which 


The Pow- “ js this; That all human Creeds in matter of 
ers claim Divine Faith, all State Subſcriptions to Or- | 


ed by the 


Hierarchy *© thodoxy and true Religion, are nothing but | 


examined, ** Eccleſiaſtical Tricks, and a Spiritual Hocus- 


Sc.p.52. „ Pocus to get Money, You ought to confider | 
<« your ſelves therefore with theſe Men as in 
a State of War, as having no more Right 


A 


<« to your Faith than to your Property. One 
1 Man comes up to you with a Piſtol pointed 
to your Breaſt, and demands your Money; 
c another with a Creed to demand your Faith, 


* by which he means nothing but Money: As 
« theſe are equally Robbers, you ought to 
treat them both alike, and to ſtand upon 


Honour and Conſcience juſt. as much with 

« one as you would with the other, No 

#- 53- © Man can be oblig'd upon any Principle of 
4 Tuſtice or Morality to treat them other- 

« wiſe than as common Enemies in a State of 

&« War, i. e. to treat them as they really are, 


40 This 


""F 3 

This Doctrine may perhaps ſeem few and 
— but yet I dare: ſtand to it, and ſhall 
60 venture, 4s Occaſion may be offer'd, to juſti- 
<<. fit, againſt the old Trade of Creed-making ; 
<<, and I doubt not but to prove, that they Who 
t act upon this Principle, are much honeſter 
Men than they who reduce them to it, and lay 
them under a Neceſſity of it.“ If Self- 


« defence muſt be always lawful, and a Man 


C fgeannot be bound to facrifice his Life or Pro- 
*+, perty to the Right of Truth with another in 
<2 State of War with him, what Right or 


Claim can a Spiritual Robber have more than _ 


«a Temporal one?“ 

Let usenquire againſt whom all this i clevell'd: 
What are the S/ate-Subſcriptions required by Law ? 
And who has reduced them to it? With whom 
are they then in a State of War? Againſt whom 
do they bid Defiance? The Subſcriptions requi- 
red by the Statutes of the Realm are, To the Ar- 
ticles of Religion, to the Declaration againſt 


Tranſubſtantiation, and to the Belief in the holy 


Trinity. It would be needleſs to enumerate the 
ſeveral Statutes, or the Perſons, or Occaſions 
upon which they are required to ſubſcribe :- It is 
ſufficient to obſerve, that it is the Legiſlature of 
this Kingdom; tis the King, Lords and Com- 
mons, who have, as he calls it, reduced them to 
it. The Application is too obvious. 

I ſhall not trouble my Reader with the Argu- 
ments theſe Writers have made ule of againſt the 
Church's Power, - becauſe they bave been more 
fully ſtated and enforced (I wiſh I could ſay 
with leſs Rancor) by one, who has afforded them 


his kind Aſſiſtance, only, as he ſays, for the 


Sake of Truth, in an Examination of the Scheme 


of Church Power laid down in the Codex Juris Ec- 
Þ B cleſiaſtici 
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clefiaſtici Angplieani] Ec. But if i it ſhall be found 
That his A tend to the Diminution of 

the Regal Suprematy, the Rights of the Church, 

and the Benefit of the Subject, and that nothing 

has been advanced by that Learned Author, but 

what is conſiſtent with the Honour of our Con- 
ſtitution, the Prerogative of the Crown, and the 
Rights of the Legiſlature, ſome other Reaſon 
muſt then be aſſigt d for his preſent Undertaking ; 
eſpecially as this admired Work has nom been in 

the Hands of the Learned for upwards of twen- 

| Biſhop of ty Years, and, in the Words of a Right Reve- 
Litch. got rend Prelate, been juſtly eſteemed the het Book 


C _ 5 that bas been 9 on the Subject . N fintt | 


ns, " the Reformation. 


n. As the eee eee tt Jus haves Af | 


P. 35. Teſtimony againſt what is therein advanced only 
for the Fate of Truth, he ought to declare the 


whole Truth, otherwiſe he is a falſe Witneſs ; and 
Enuy or ill Will, other- } 
wiſe he is a ſuſpected Witneſs, and can have no * 


it muſt be done without 


Credit. And yet when the Objections come to 
be conſider'd, J am perſuaded it will appear, 


that the Inferences of the Learned Compiler have. © 


been groſly miſrepreſented, and that the Princi- 
s upon Shack he builds have been the declared 


Senſe of our firſt Reformers, the Opinion of f | 


ſome of the greateſt Men our Church and Nati- 
on have produced, the firmeſt Friends to the 
- Proteſtant Religion, and to our Conſtitution both 
in Church and State; and that there is ſcarce a 
ſingle Paſſage from whence the Examiner would 
endeavour to draw an Odium upon its Author, 
but what ariſes from a voluntary Miſapplication, 
or a falſe Quotation of his Words. By falſe 
Quotation, I mean OY out, or r not connect- 


ing 


ks 
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ing that Part of the Sentence, which would 


The firſt Objection then is, That his Lord- 
ſhip by deriving the Epiſcopal Power from a 
twofold Original, viz. from the Word of God, 
and from the Laws of the Land, is either contra- 
dictory, or ſetting up a Claim of Independency 
on all human Authority. 


The Law of God is one of the Grounds of the Dr. and 


Laws of England, an eſſential and conſtituent Part Stud. 1. 1. 
incorporated therewith does c. 6. 


thereof, and by being 
not thereby loſe its divine Original, unleſs the 
Author would inſinuate that claiming a Right 
from the Law of God is ſetting up a foreign 
Power, A Recognition therefore of a Right 
under a divine Authority, cannot be called an 


original Grant by the Laws of the Land; yet Exam. 


ner would confine it to a legal Senſe, from theſe 
Words of our Learned Author, as quoted by 


** only I am now conſidering it againſt thoſe who 
** contend, that the ſuppoſing a Juriſdiction in 
the Church by a divine Right, is inconſiſtent 
with the Principles of the Reformation) ſuch 

B 2 Support 


him: In that Senſe only be conſiders the Diſtin-5. 8. 
Zion between the divine and human Authority of 
our Biſhops.” But let us take the whole Sen- 
tence: If there were any need to ſupport this 
& © Diſtinction in a legal Senſe, ( for in that Senſe 


where a Statute is declaratory, what is thereby ?. 8. 
declared may with great Propriety be faid to ap- 
Pear by that Statute. What his Lordſhip has 
F aſſerted in relation to the Epiſcopal Power and 
its Original, is therefore to be taken both in a 
3 ſcriptural and a legal Senſe ; in a ſcriptural, from 
the Word of God; in a legal one, from the Sta- 
IF tute, which declares it to be ſo. But the Exami- 


Exam a 


Pref. Cod, 


J. E. A. 
p. 17. 
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«©; Support might be had, From thoſe very Au- 
<< thorities: which have been” ſo oſten alledg'd, 
4e to prove the Juriſdiction of our Biſhops mere- 
& ly buman.” Where then is the Abſurdity in 
conſidering it in one Light only, againſt parti- 
cular Perſons, altho* a ſtronger Evidence might 
be given for it? Has not the great Mr. Boyle con- 
fined his Lectures to Arguments drawn from 
Reaſon only, without any Prejudice to the divine 
Authority? His Lordſhip is — in the Choice 
of his Expreſſion, tho? perverted by a diſinge- 
muous Adverſary. As to the Claim of Indepen- 
dency on all human Authority, the following 
Words in the ſame Section will falſify the Charge. | 
It is by way of Diſtinction from this,“ vi. 
the Authority of the Biſhop by the Word of 
God} that Judge Hales, ſpeaking of the legal 
Power of Biſhops, call'd it Furi/diftion in Fo- | 
ro exteriori, which ts confeſſed on all Hands to be 
* derived from the Crown,” viz. the external Ex- 
erciſe and Adminiſtration of Juſtice and Diſci- 
pline in ſuch Courts, and in ſuch Ways and Me- 
zbods, asare byLaworCuſtom eſtabliſd in this Realm. 
Thus in the earlier Ages of Chriſtianity, af- 
[| ter the Roman Emperors had embraced the Faith, | 
I and before the Ambition of the Church of Rome ; 
| had attempted an univerſal Empire, was the Di- 
| ſtinction held of ſpiritual and — Power 
j as ſeparate from each other, tho? both under the 
| '* Guidance and Direction of the ſupreme Civil 
W! Auth. Magiſtrate as God's Vicegerent. Maxima 
Coll. 1. * «6 quidem in hominibus (ſays Fuſtinian) ſunt Dona 
Nov. 5. Dei a ſupernd collata Clementid, Sacerdotiunt } 
os 
& Imperium. Et illud quidem Divina mini- 
6 , firans, hoc autem — prefidens ac Dili- 
gentiam exhibens, ex uno eodemque principio utra- 
66 Je nt, bumanam exornant vitam.“ f 
A 7 | t 
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f It was very cautious. in the Examiner. at his 
0 ſetting out, to make his Challenges againſt thoſe 
C Fathers of our Church, and the two Univerſi- 
ties, who may be thought to have adopted (what 
be calls) his Lordſhip's Miſtakes; ſince he muſt 
+ be ſenſible; that what the. Biſhop has aſſerted, in 
- relation to the Epiſcopal Authority, from the 
Word of God, We — the uniform Opinion of 
e che greateſt Divines of the Church of England, 
e and the conſtant Determination in the Divinity 
Z 


Schools in both Univerſities, _ | 

I ſhall mention ſome Authorities from thoſe, ., 
© whoſe ſound Learning and true Religion are un- 
> Wexceptionable, and who have never been thought 
IF guilty of exalting the Power of the Church to 
the Prejudice: of the State. 

Biſhop Stillingfleet ſays, 6 That the 8 is Sermons, 
< @ Society in its Nature, Deſign, Duties, Of- Vol. I. 

1 fices and Cenſures, really diſtinct from any 366. 

mere human Inſtitution - --- Since the Church 
doth ſubſiſt by vertue of Chriſt's own Appoint- 

ment, and That Church is to have peculiar | 

Officers to inſtruct and govern it, it mult fol- 

© low, that even in a Chriſtian Kingdom. the 

Church is a Society. diſtinct from the Com- 

+ monwealth.” 

And in another place he proves, That the Of Ex- 
Power of the Church doth extend to the Expul- commun. 
ſion of Offenders from the Privileges of it; and * _ 
that the fundamental Rights of the Chriſtian? **? 
Church do not eſcheat to the Commonwealth 
upon their being united to a Proteſtant State. 

ZBiſhop Burnet, ſpeaking of the ancient Coun- Vind. of 
„ cils, and of the Engliſh Biſhops and others who the Ord. 
0 were concerned in the Reformation, adds: As - - Ch, 
it were a great Scandal on thoſe Councils; to p. 4 

1.8 Lr that they had no Authority for what 2 
It | B 3 & ad, 
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did, but what derived - from the Civil 
«Power; ſo it is no leſs unjuſt to ſay, Becauſe 
5 the Parliament impowered ſore Perſons to 
* draw Forms for the more pure Adminiſtration 
* of the Sacraments, and enacted that thoſe on- 
4 ty ſhould be lawfully exerciſed in this Realm, 
< which is the Civil Sanction; that therefore 
<< theſe Perſons had no other Authority for what 
* they did. Was it ever heard of, that the Ci 
vil Sanction, which only makes any. Oonſti- 
e tution to have the Force of a Law, gives it 
ity than a Civil one? The 


another Authority 
% Prelates, and other Divines, that compile 
*< our Forms of Ordination, did it by vertae ff 
the Authority they had from Chriſt, as Pa». 
« ſtors of his Church, which did impower them 
* to teach the People the pure Word of God, 
* and to adminiſter the Sacraments, and per- 


- CY 1 —_— — — — — 


« form all other holy Functions, acvording to 
« the Scripture, the Practice of the Primitive 
“ Church, and the Rules of Expediency and 


«© Reaſon: and this they 


ought to have done, 'F 


c tho* the Civil Power had oppoſed it: In 


„ which Caſe their Duty had been to have ſub- 


“ mitted to whatever Severities and Perſeoutions 
e they might have been put to for the Name of 
« fChriſt, or the Truth of che Goſpel. But, on 


the other hand, when it pleaſed God to turn 
* the Hearts of thoſe that had the chief Power, 

<<. to ſet forward this good Work; then they | 
% did, as they ought, with all Thank 
„acknowledge ſo great a Bleſſing, and accept 
and improve the Authority of the Civil 
Powers, for adding the Sanction of the Law | 
* to the Reformation, in all che Parts and 
“ Branches of it. So by che Authority they 
derived from Chriſt, and Wr 
l 5 CC ha | 


191 
had from Scripture and the Primitive Church, 
«* theſe Prelates Nd Divines made thoſe Alte- 
* rations and Changes in the 'Ordinal ; and the 
„ King and the Parliament, who are veſted 
6-with the ſupreme legiſlative Power, added 
“ their Authority to them, to make them obli- 
* gato on the Subjects. 

Biſhop Potter, in his Treatiſe, Dr. Potter 

which, as the Preface ſets forth, contains an Ac- Church 


count of the Conſtitution, — and Rights Coy 


© of the Chriſtian Church, chiefly as they are de- 

= /cribed by the Scripture, and the Fathers of the 
bree firſt Centuries, has one whole Chapter of p. 212. 
the Powers which belong to a Chriſtian Church, 
vhere he ſhows at large, what is the general Na- 
eure and Deſign of the Powers which belong 

to the Church; and that God has ſtrictly a 
propriated the ordinary Exerciſe of the Recle- p. 216. 


u FIT KS FF R AT T7388 


to I fiaſtical Power to the Officers of his Church 

re Fin their reſpective Stations. And amongſt the 

a Powers which belong to the Chriſtian Church, 

e, Ihe ſhows, that one is the Power of making p. 321. 
n Canons and Laws for the Behaviour of its Mem- 

d- ers in Spiritual Affairs, and another the Power 9 
ns of executing thoſe Laws. Under the latter 
of Head he ſhows, firſt, That our Bleſſed Lord b. 343. 
nN has entruſted the Church, and particularly the 

n Governors of it, with Authority to cenſure Of- 

T, | fenders, and to exclude them from its Commu- 

7 Anion. Secondly, That this Authority was con- 7. 36 
ls Mitantly exerciſed, and held to be of Divine 
pt F Right in'the firſt A 2 of the Church. Third- | 

al ly, That it is ls agreeable to Reaſon, and? 396. 
the general Senfe and Practice of Mankind, 

1d khat che Church ſhould exerciſe this Authority. 

2 Dr. Scot likewiſe, in his Chriſtian Life, ſhows Vol. IL 
at large, That Chriſt hath erected a Spiritual 29 
ad B 4 Govern- 3*+ 


"fs | 


Government in his Church z and amongſt the 

r Miniſtries to be exerciſed by the Biſhops 

| ©» and Governors of it, one is, To make Laws 
5. 443. and Canons for the Security and Preſervation of 
the Church's Peace and good Order: And ano- 

7. 439. tter is to execute that Spiritual 2 
Chriſt hath cctablilhed in the Church 

Our moſt Reverend Metropolitan, in his 

Den ates Piſpute againſt Dr. Alerbury, afſerts, That the 
the Church Biſhop of every Dioceſs has, by Divine Com- 
andClergy miſſion, a Power to govern the Church of Chriſt 


of England over which he is placed; that this was the con- 
Se 5 ſtant Senſe of all the ancient Councils and Fa- 


5.2; thers of the Church. 


And amonęſt the Foreign Proteſtant — 1 

| Turretin in his Diſtributiones Theologia; &c. pro- 
3 Vol. poſes this Queſtion: An Eccleſiæ aliqua Poteſtas | 
Qu. 29. Spiritualis competat, di diſtindta a Politica; and main- 


tains it fully in the Affirmative; . 


It the Examiner had wanted only Scriptural 4 | 


Authority, an Author, to whom he-appeals, 


View of would have referred him to it (Dr. Ridley) * Ic 
the Civil “ the Example of St. Paul, which never goeth 


1 eto any Temporal Power to puniſh the Inceſtu- 
3. 214. Perſon, altho? there were ſundry Laws, 


1 Cor. v. * both in Greek and Latin, written of theſe 1 7 
Matters, but doth it by the Spiritual Sword 


e alone. x: 


The Truth i is, this Point hath been the Sub- 


ject of Controverſy between the Papiſt 5 and us, f 
ever ſince the Eſtabliſh ment of the Reformation 


under Queen Eliaabetb: The Po piſh Writers * 


| have all along upbraided the Church. of England & 
with being a meer Parliamentary Church; "and | 
our Writers have all along defended the Refor- | 


mation in that Point, as knowing, That the 


Rights and Powers 0 a Chriſtian” Church, as 


ſuch, 


* 


( x2 ] 
ſuch, remained entire, 9 the Re- 
eoggition-of the Regal Supremacy. - 

Aſter that, Eraſtus advanced a more ww 
Notion,” That where the Civil Power became 
Chriſtian, there was no longer any Authority 
in the Church; and upon the Publication of = 

Book, not only: the Church of England, 
other Churches abroad, took Occaſion to = 2 
amine and confute that new Doctrine, by main- 
taining an Authority in the Church, after the 
State's becoming Chriſtian as well as before. So 

that in truth, this Point is ſo far from needing 

da- either Explanation or Support, that the Subject 
is exhauſted; and as there was no Occaſion to 
„call for either, ſo this Writer had no Rigbt 
to call for them, becauſe the Introduction to the 
Godex Juris, &c. profeſſedly treats of a meer 
Human Right as recognized (together with the 
Divine Right) by ſeveral ſucceſſive Acts of 
Parliament, and of no otber Right. Neither 
could the Learned Author, with any Propriety, 
have forſaken his Subject, which was a Legal 
Right, and ſallied out into a Point which did 
not concern that Subject, viz. a Divine Rigbt. 
3 However, to gratify this Writer's, Curioſity, 
and to let him ſe& that this Claim of a Divine 
Right is not ow fit ſet a foot by ſome aſpi- 
ring Eccleſiaſtick as he and others would ſuggeſt, 
I; was willing to ſet him and his Readers right 
upon that Head,, and to let them ſee that it is 

a Point which the Writers of the Church of 
— have uniformly maintain'd ever ſince 
the Eſtabliſhment . of 2 Reformation. And 
the Reaſon why I have referr'd him to the Wri- 
ters of a more modern Date, 1s, becauſe their 
Books are in every one's Hands, and the Trea- 
Om diſtinct and full, particulariy the Biſhop of 
Oxford's, 


. 
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Oxford's, which was written on Occaſion of Dr. 
TindaPs reviving the Ee. Scheme, in 2 
Book; which he falſly call'd, The Rights of the 
Chriſtian Church, while he was labouring to de- 
HO OOO eve ann ntl 
that Name. r green the Examiner may have 
- the Pleaſure _ him conſtantly em- 
d in exereiſ e King's Supreme Eccle: 
fiaſtical Power i amo al Commiſſions of Dus 

| tes, 1. 

— Strals" hits "boot laid dppa the Car: 
miſſions for the Exerciſe of Juriſdictions, granted * 
to Archbiſhop Crarmer and others. But a this 
Writer had not been blinded with Zeal for a 
Cauſe, he muſt have ſeen that the Clauſe in 
thoſe Commiſſions, ( Prater & ultra ea que tibi 
ex ſacris literis divinitùs commiſſa eſſe 47 ſcun. 

tur) made them an Argument aga ma hin, 
eſpecially when compared with 4 Che i 
the ſeveral Acts of Uniformity, upon which the 
Author of the Codex. Juris, c. founds the 
Claim of a Divine Right, as recognized by the 
ſucceſſive Parliaments, that confirmed the faid 
Acts, whereby the Biſhop is required ©* to cor- 
* ref and puniſh according to ſuch Authority 
as he has by God's Word, and as to him 
< ſhall be committed by the Ordinance of thi 
Bur what kan be ſaid in exouſe for this Wei. 
ter, who eould fink a Clauſe of fo great Con- 
ſequence in the Argument he treats' of, who 
would infer chat theſe Commiſſions prove a meer 
Human Authority, when they expreſly likewiſe 
acknowledge a Divine one ; or how can a Reader 
depend upon his Veracity in any other Point; 
f who ſo grofly prevaricates in this? Surely thofe 
two > Clauſes: upon che fame Subject, and rela- 
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cing to the ſame Perſons, - and uſed in the ſame 
Reign, - may well be allowed to be Com- 
ments upon each other; and one would alſo 
hope that the Examiner ſhould readily allow one 
Point more, that the Di/u/e of thoſe Commiſ- 
fions, and the Biſhops having exerciſed Juriſ- 
diction in their own Name, and under their own 
Seals ever ſince the final Settlement of the RE 
formation under Queen Elizabeth, juſt in the 
fame manner as they did before the Commiſ- 
ſions were is a much ſtronger Argu- 

1 went ee them, than any . be 
inſerr'd from the Uſe of them, while the Re- 
formation was in ſettling g, and when it was na- 
tural (as it happens in moſt other Caſes) at the 
firſt 8 Extreme, to be carried into 
another. 

The — dwells much upon the ancient 
Practice before the Conqueſt, of the Biſhop and 
Sheriff ſitting together in the ſame Court. This 
is a Point about which a great deal has been 
written by our Antiquaries and Hiſtorians, and 
he might be willing to take this Occaſion to 
ſhow his Reading: But all he has ſaid upon it, 
as applied to the preſent Subject, receives a 
Mort Anſwer, which is, That it is nothing to 
the Purpoſe. Who knows not that Chriſtian 
Princes gave the Copnizance of many Temporal 
Matters to the Biſhops? And as they gave them, 
they might undoubtedly determine in what Place 
and in what manner they ſhould be heard; nor 
has any one been do abſurd as to ſay, that the 
Biſhops enjoyed the Cognizance of thoſe Things 
by a Divine Right; which is the ſingle Point 
_ 2 And therefore to make 

of any Force or Significancy in the 
preſent Caſe, he ſhonld have ſhown, that they 
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14 
proceeded in that mixt Court by Spiritual Cen. 
ſures, and that in thoſe Days the Biſhop did 
not exerciſe the Power of Excommunicating 
and inflicting other Cenſures of a Spiritual Na- 
ture, upon vicious and irregular Perſons, ac- 
cording to the Practice of the Church in the 


firſt Ages of Chriſtianity, and the many ſubſe- 


quent Laws and Canons directing them ſo to do. 
He has indeed ſaid, that Vice was puniſh'd in 
that mixt Court: But how? By Spiritual Cen- 
ſures ? No, by Corporal Puniſhments and Pe- 


cuniary Mulcts. And who doubts but the in- 
flicting thoſe Puniſhments and Mulcts, and the 


proper Enquiries and Examinations in order to 


it, may at any Time be lodged in the Hands, 


either of Eccleſiaſtical or Civil Perſons ; as in i 
our Times Eccleſiaſticks, as well as others, if 


they are in the Commiſſion of the, Peace, may 


have their Part in inflicting Temporal Penalties 
upon all Offences, againſt which any Tempora! 


Laws have been made? But the Point he — 
to have laboured, and dar alone could do him 
any Service, was, That the Sheriff had as good 
a Right to inflict Spiritual Cenſures, as the 
Biſhop had to inflict Temporal Penalties : And 
that the Rule laid down by Bratton, who wrote 
in the, Time of. Henry III. Yah not always. been 


Lib. 5. c. the Rule, even in the Saxon Times: Si pro pec- 


= WA 


cato vel. tranſereſſione fuerit panitentia injungenda, 
Fudex Eccleſiaſticus habet Cognitionem, quia, non 
perlinet ad Regem injungere pænitentias nec ad 
Fudicem Secularem. And this, nl hape. he wal 
not attempt todo; 2) ol 1» 

But that his Inferences from; Antiquity may 
not be. wholly neglected, it may be proper to 
enquire into the F oundation of his. Conjectures; 


ace it will appear that his Cenſure aries om 


8 5 [ WM : 
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his own; and not from his Lordſhip's Miſtake. 


He aſſerts,” . That till the Conqueſt, (if hot p. 15; 


e conſiderably later) Matters, which have ſince 
& come under 'Ecclefiaftical Cognizance, were 
heard and determin'd in common with other 
5 Suits in the County Court, calPd the Sheriff 
„ u¹,u; where the Biſhop and Earl, or in his 
« Abſence the Sheriff, ſat together. The 
«© Hundred Court likewiſe had this mixed Ju- 
e riſdiction, and was held before the Lord of 
© the Hundred and the Eccleſiaſtical Judge. 


And the Proceedings in theſe Courts, as well 
8<< with regard to Matters ſuppoſed now to be of 
38*< Spiritual Cognizance, as thoſe called Civil, 
“ were not according to the Courſe afterwards 


ce introduced with the Practice of the Canon 
„ Law, but in the Engliſh Method of Furies. 

On the contrary it will appear that the Bi- 
ſhops had diſtin& Courts and diſtinct Laws from 


the Temporal ; that the Cenſures of the Church 
not proving ſufficient for the Suppreſſion of Vice, 


Temporal Laws were made to inflict likewiſe 


1 Temporal Puniſhments on the Offenders; and 


in thoſe Courts, where ſuch Puniſhments were 
inflicted, the Biſhop ſat as Judge, together with 
the Civil Magiſtrate. After the Conqueſt theſe 
Courts were 7otally ſeparated, and the Biſhop 
was confined to his own Court, and to proceed 
according, to the Eccleſiaſtical Laws, whilſt the 
Temporal Courts only inflicted Temporal Pu- 


niſnments. Notwithſtanding this, the ſame 


Cauſe might be tried in both Courts; in the one Arti. Cler. 
for Damages, or Amends for Breach of the c.6. 2 Inſt. 
Peace; in the other for Correction, and inflicting C#ep.622 


Eccleſiaſtical Cenſures: and it is a very modern 
Doctrine, that where the Temporal Courts can 
puniſh, the Eccleſiaſtical. ſhall not; and Lord 
| x Coke 


— 


76 
5 Rep. þ - Cole fays,* It was reſolved by the whole 
kings of the 6 Court in Caudrey's Caſe, That the Act con- 
= of “ cerning the Uniformity of Common Prayer, 
= „being in the Affirmative, doth not abrogate 
“ or. take away the Juriſdiction Eccleſiaſtical, 
5 unleſs Words in the Negative had been ad- 
„ ded, as and not otberwiſe, or in no other man- 
ger or form; and this appeareth by the gene« 
ral Rule in all our Books. And it was fur- | 
ther reſolved, that The Temporal and Ec- 
0 clefiaſtical Law have ſeveral Proceedings, and Wk; 
„to ſeveral Ends; the one being Temporal, 3 
* to inflict Puniſhment on the Body, Lands, 
or Goods; the other being Spiritual, pro 
« falute anime : The one to puniſh the outward i 
„ Man, the other to reform the inward ---- 8 
Then both their diſtin? and /everal Juriſ- 
© dictions conſiſt and ſtand well together, and | 
do join in this, to have the whole Man in- WW 
« wardly and outwardly reformed. 8 
In the Laws made upon the League between 4 
Lambard, King Edward the Elder, and Guthrune the 
ö Dane, it is ſaid, © Leges humanas (propterea 8 
quod pro explorato haberent, nolle fine his 
„ quamplurimos aut in Officio contineri ſuo, 
“ aut Eccleſtaſtice morem gerere Diſcipline) con- 
ſcribendas curarunt, eaſque Chriſto cum Rege 
communes promulgarunt, his ut eorum coerce- 
« retur temeritas qui Epiſcopi imperata obedire 
« noluerint. 
From this Law may be inferred, that in the 
moſt ancient Times, the Biſhop had originally 
the Care of Eccleſiaſtical Diſci — z and Tem- 
poral Laws were made in aid 4 Spiritual: That 
his Lordſhip's Expreſſion can in no wiſe deſerve 
Cenſure, vz. Temporal Penaltics are to be pro- 
vided, as a further Terror and Puniſhment 4 


4 i 24 
ze called i 4s ch th Cenfures of the, Church 
are diſobeytd, ſince for this purpoſe they were 
y provided. Did thoſe Laws then which 

related to Eccleſiaſtical Diſcipline before theſe 
Temporal Laws were made, bind the Laiety or 
the Clergy only? It muſt be admitted they 
bound the Formet, for the Biſhops Power alone 
was ſufficient to compel the Latter; nor were 
chey in ſuch caſes ſubject to the Temporal: Ju- 
{diction but by the Force of Temporal Laws. 
In the Laws of Edward the Confeſſor, which 

ere a Collection of the ancient Laws of the 
| J nd, confirmed by the Conqueror, upon the I mb. 
Report made upon the Oath of twelve Men 13g. 
4 arned in the Laws, choſen out of every Coun- Lambard 
3 7 it is ordained, ** Si quis arrogans pro Epiſ- Ib. c 3. 
copi Juſtitia emendare noluerit, Epiſcopus 
Regi notum faciat : Rex autem conſtri 
0 malefactorem, ut emendet cui foris- fecit, ſcili- 
cet primum Epiſcopo, deinde ſibĩ; & fic 


erunt Duo Gladii, & Gladius Gladium juvabit. 


F theſe Cauſes were to be judged in the 1 00.0 

4 r Hundred Court, and to be tried by a Jury, 

à fame Court had Power to enforce : Judg- 

Fer. and the Biſhop could have no Occaſion 
d apply to the King fe Aid. How opprobrious 

it then to Royal Majeſty to term his Mini- 

Rers in ſuch caſes only The Church's Hangmen | Fam. 5. 

But to ſhow further that they had hen diſtinct 

durts, it appears from the ſame Laws, that 

up had even Juriſdiction in Temporal Matters 

their own Courts, call'd Eccleſiaſtical Courts, 

ver thoſe who were their Tenants, or lived 

vithin their Diſtrict; and an Appeal lay from 

en to the Crown in ſuch Caſes, © Quicun- Lamb. 

5 ue de Eocleſi aliquid tenuerit, vel in fundo 135- Hi 

* ann manſionem habuerit extra Curiam 


3 
i 
1 


C. 
46 Eccle- 1 


— * 18 * 


n Baetendes coactus non placitabir — £ 

<< foris-fecerit," miſt quod abſit in Curid Eccle- i 

5 ſiaſticũ de, Recto defecerit. * And even in the 
Temporal Courts their Cauſes had the Pre- 

0 4 ference. .. ¶Ubicunque Regis Juſtitia vel cujuſ- 

s cunque ſit placita tenuerit, fi miſſus Epiſcopi 
veniens illuc cauſam aperuerit ſanctæ Eccleſiæ, 

“ ipſa primitds terminetur, juſtum eſt enim 

ut ubique Deus præ cæteris honoretur. 

Is his Lordſhip then ſetting up a Power un- 

known to the Conſtitution, who is only conten- 

ding for a diſtinct Right of Juriſdiction in Spi- r 

ritual Matters, which tho* much reſtrained by 3 

the Temporal Courts, was never denied to be- 

long to the Biſhops, from the earlieſt Ages of 

our Church and Nation, but was enjoy*'d by 

them, without Interruption, before fome of 
thoſe Courts, which now prohibit them, had 

any Exiſtence themſelves, diſtinct from the 

King? s Bench; for the Exchequer was ſevered i 

| from it in the Time of William the Conqueror, 

q and the Common Pleas by Magns Charta in the "= 

wo Time of Henry III. and however the Bounds 

i thereof may have been altered, yet a Subor- 

li! | dination to the Temporal Courts in Eccleſiaſtical 8 

Matters was never before contended for. J 

But to proceed to the Foundation of the Ex- 

aminer's Aſſertion, from whence he would prove 

(what he calls) his Lordſhip's Miſtake. He 

thinks It has ariſen from ſome modern Tran- | 

7. 19. „ flations of the Laws of Edgar and Canute, iſ 

*« whichtreatof the County Cor. The Words 

are, And thaer ſcpre gemote Biſceop and fe # 

<.;:.. n Saldozman an thaer aegther taccon ge 
delia Godeg Rihte ge Woruldes rinte: According 

Eadm. g. to Brompton's Tranſlation, Et interſit præſul Comi- Þ* 

166. tatus & Adermannus, & n Reftum Y* 

& ſeculi: | 


U Spelm. Pt. 
| 2. þ. 220. 
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vi & feculi: or according to Lambard, Cui quidem Lamb. 
Je- illius Diæceſis Epiſcopus & Senator interſunto, quo- 15 8 
the W rm alter jura Divina alter humana populum edo- _ - 4 
re- ceto; or as Dr. Wilkins, Interſit Epiſcopus & Dr. Wit. 
ul. Senator & poſtea doceant tam Divinum jus quam hu- #ins LL, 
Pi WM manum. --- or Et ibi ubique doceatur, &c. Vet Edgari 
i, ¶ tho? the Tranſlation from the joining of the 
Words thaer acgther or disjoining them, 
may be different, yet the Senſe is the ſame, and 
the Word ge being repeated ſignifies alter & 
alter; or may be render'd tam & quam, and 
muſt imply a ſeparate Office, unleſs we could 
imagine, that the Alderman was to inſtruct the 
be- Y People in God's Law, and not the Biſhop. 


of The Learned. Sir H. Spelman gives this Ac- Pt. 2. 5. 
by Fount of it, in his Treatiſe of The ancient Go- 54- 

of ernment of England. Before they enter'd in- 

ad WF to any Cauſes (as it is commanded in the 

the Laws of Canutus) the Biſhop gives a ſolemn 

ed . Charge unto the People, touching Eccleſiaſti- 

Or, gg cal Matters, opening unto them the Rights 

he and Reverence of the Church, and their Duty 

ds therein towards God and the King, accor- 


ding to the Word of God and Divinity: 

cal Then the Alderman, in like manner, rela- 
ted to them the Laws of the Land, and their 

- Duty towards God and the King, and the 

F< Common-wealth ---- ? Is it poſſible then that 

he different Tranſlations could create any Mi- 

ake, when the Subſtance is the ſame in all ? 

Eis Inference from the Charter of the Con- 

Nueror is as ill founded. The Words of it are, 8.1. 24 

Propterea mando & Regia Authoritate præ- Eadm. 5. 

cipio ut nullus Epiſcopus vel Archidiaconus 167. 
amplius in Hundret placita teneant; nec 

cauſam quæ ad regimen animarum pertinet 


** ad judicium ſæcularium hominum adducant 
| C ſed 


A 


* 
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s fed quicunque ſecundum Epiſcopales leges | 
de quacunque cauſa vel culpa interpellatus | 
4 fuerit, ad locum quem ad hoc Epiſcopus ele- 
“ gerit & nominaverit veniat, ibique de cauſa 
<* ſua reſpondeat non ſecundum Hundret, ſed 
«© ſecundum Canones & Epiſcopales leges, rec- 
Exam. p. ** tum Deo & Epiſcopo ſuo faciat. His Infe- } 
19. rence is, * That the Matters wherein this | 
Charter is ſuppoſed to have given the Biſhop |! 
a ſeparate Juriſdiction, were before that Se- 


„ paration cognizable in common with other 
“ Cauſes according to the courſe. of the Com- 
* mon Law. Whereas from this Charter it 
evidently appears, that there were Canon and 
Epiſcopal Laws, diſtinct from the Laws of the 
Hundred or Common Law: And whereas it like- 8 
wiſe appears, from the before-mentioned Laws 


of Edward the Confeſſor, that they had a ſe- 


parate Eccleſiaſtical Court, and alſo fat, as is 
allow*d, with the Sheriff in the Temporal Court; 
this Charter confined them to their own Courts 
and to Spiritual Cauſes: And leſt it might be 


thought that the Temporal Authority, they had 4 | 


before, was to attend them there, forbids them 

to proceed according to the Laws of the Hun- 
dred. As this was a reſtraining Law, they had 
no great Reaſon to ſtruggle and to take Advan- 
tage of the Troubles of the following Reigns, 


to ſettle this limited Juriſdiction. But what 

Strains will not this Author make for the ſake 

of a Reflection on the Clergy! J 

As to the manner of puniſhing Inceſt, as he 

has not referr*d us to the Law, I muſt take no- 

tice of thoſe of Edward the Elder, and Canute: 

Lamb. p. In the former, Qui fedo ſe polluerint Inceſtu, eorum 
1 qui fuerit ſuperior Rex babeat, inferiorem Epiſco- 
& Gu- Pus, ni catius cumulatè Deo & hominibus compen- 
throni. | Färint, 


. I 
es Arint, & quod fuerit iis ab Epiſcopo indittum con- 
s fecerint. By the latter, Si quis ſtuprum Inceſtum 
commiſerit, ſive Capitis æſtimatione, ſive mult, 
a ive rerum ſuarum omnium amiſſione compenſato. 
But as theſe were Temporal Laws, I have before 
- Þ obſerved, that they were only ſupplemental to 
the Biſhop's Power, becauſe the Cenſures of the 
Church proved ineffectual, as the Preamble to 
the firſt declares. ES | | 
The Examiner ſays, That he has been told p. 6. 
by ſome learned Men, that none of the Bi- 
m- „ ſhops for the firſt 300 Years after Chriſt 
it claimed any ſeparate excluſive Powers for the 
8 «© Exerciſe of Church Diſcipline, but left theſe 
the «© Matters to the Provincial and Dioceſan Con- 
„ ſiſtories, which in the purer Ages of the 
* Church, were compoſed of Biſhops, Clergy 
« and Laity. 
I 0 let him ſee that he has been groſly miſin- | 
. : , , 11 Bp. Potter 
rt; formed in every Article of this Clauſe, I will of Church 
refer him to ſeveral very learned Writers, who Gov. p. 
be have treated upon this Subject at large, and 216. 346. 
ſhown, that in the moſt early Ages of the 358. 37. 
em Church, none but Biſhops, not even Presby- 8 
ters, unleſs commanded by them, did exerciſe tion of the 
Church Diſcipline; and that the People never Diſcipline 
X had any Part in thoſe Matters, further than of the Cy- 
being preſent, if they pleaſed to Petition, Re- % 8, 
preſent, &c. but without any Shadow of Power — ph : 
or Authority in the Buſineſs of theſe Aſſemblies. 426. 427. 
And his preſent Grace of Canterbury, in the 428. 
Diſpute againſt Dr. Atterbury, who aſſerted, — * 
that the Presbyters had from the Beginning an dic. 5. 
equal Right of Place and Authority of Voice in 115. 135. 
the Councils of the Church with their Biſhops, The Stats 
fays, ** This was not wont to be accounted the 3 


| : : and Cl 
Cburcb of England Doctrine, nor can it tend of 1 
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ce to any thing leſs than to ſhake the very 
< Foundation of our Conſtitution, and furniſh 
ce the Presbyterian with a new Argument a- 
* gainſt it. He refers us likewiſe to Dr. Be- 
veridge, who ſays, Omnia per ſingulas ætates 
* communia Eccleſiæ negotia per ſolos Epiſcopos 
„ & nonnullos ſubinde Presbyteros, Epiſcoporum 
& ſuorum locos tenentes, in Concilio congregatos 
<« tranſacta ſunt.” | 
This will ſhow him how idle and groundleſs 
his Conjecture 1s, That when Chriſtianity be- 
came the publick Religion of the Empire, the 
People firſt, and then the Clergy, withdrew from 
the Provincial and Dioceſan Conſiſtories, as he 
calls them, as a troubleſome and expenſive At- 
tendance ; and that this was the only Founda- 
tion of Epiſcopal Juriſdiction. But if all this 
were true, as it is certainly falſe, it ſtill /uppoſes 
an Exerciſe of Spiritual Diſcipline in the Chriſtian 
Church, as ſuch, after the Civil Power became AY 
Chriſtian, and can therefore be of no Service RX 
to an Eraſtian, whoſe fundamental Principle is, 
That when the Emperors became Chriſtian, all 
the Power of the Church, as a Church, did 
%% facto ceale. And as to the firſt Chriſtian 
Emperors inveſting the Biſhops with a Real 
Juriſdiction, which was before Nominal, the 
Suppoſition is ſo void of all colour of Proof, 
that it is a wonder how it could fall from the Pen 
of one, who pretends to write about the Affairs 
of the Church in thoſe Days. It is true, that 
the Emperors found the Biſhops in poſſeſſion of 
the Power ; and as they knew it was a rightful 
Poſſeſſion, it was juſt in them to ſupport the 
Biſhops in the Exerciſe of it; and, to make it 
more effectual upon the Obſtinate and Diſobe- 
| dient, 
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dient, they extended the ſecular Arm to their 
Aſſiſtance. | 

If then the Power of the Church and 
Clergy for Correction and Diſcipline, as ground- 
ed on the Word of God, which the Examiner 
calls a Fundamental Error, was the received 
Doctrine of the Primitive Church, and practi- 
ſed from the earlieſt Ages of Chriſtianity z if 


x the ſame Power which they had, before the Em- 


perors were received into the Body of that 


Y Church, continued ſtill in them, tho? ſupported 
$ by Temporal Laws ; the ſeveral Statutes which 
Frere made upon the Reformation, muſt, ac- 
1 Fcording to the common Rule of Interpretation, 


de ſo conſtrued, as to be conſiſtent with other 


4 Laws and Statutes, and conſiſtent with the Prin- 


Neiples upon which the Law of the Land is 
founded, one Ground whereof is the Law of 
cd. And altho* the Church does in its gene- 


I 


gal Signification comprehend the whole Body 
pf Chriſtians united in the ſame Faith, yet ac- 


4 ording to our Saviour's Inſtitution there are 
1 __M__ Offices in that Body, which have pecu- 


War Powers annexed to them. 


7 F 5 
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The Examiner will be ſo equitable as to allow 
that in all great Changes and Revolutions in Go- 


4 ne whether of Church or State, many 


E 


Things have been done during the Heat and 
onfuſion attending ſuch Changes, which upon 


J doler Thoughts, and in a more quiet and ſettled 


State of Things, it has been found neceſſary 


ta review and explain; and it is very common 


1 on ſuch Occaſions to go from one Extreme to 


the other. At the Reformation, the great 
Points were, Firſt, to aboliſh the uſurped Au- 
— of the Pope, and then to declare the 

C 3 King 


L240 * * 


King to be fupreme Head of the Church, with | 


general Powers, not unlike thoſe that the Pope 
Rad exerciſed z_ all which was to be expreſſed 
in the ſtrongeſt manner that was poſſible, to be 
an effectual Bar againſt the Return of the Papal 


Authority. And as to the veſting Eccleſiaſtical 


Juriſdiction in the King, our 2 have always 
conſidered him as Mixta Perſona, and Cuſtos 
Utriu/que Tabulz, and ſo a proper Subject of 


Eccleſiaſtical, as well as of Civil Power; in fuch * 


manner as had uſually been exerciſed by Chri- 


ſtian Princes within their Dominions, antece- 
dent to the uſurped. Authority of the Church of 


of Authority i in the King 


But the bare veſting 


w 
08 aa % — wa = ** a_—_ So _ A_ 


to be exerciſed on ſuch Occaſions as he ſhould 3 | 
think proper, did not aboliſh the ordinary Autho-Ü- 


rity and Juriſdiction of the Biſhops1n their ſeveral b 


Dioceſes, nor infer that the Exerciſe of it ſtood FF 
upon. another Foundation than it had done be» 
fore. This muſt be proved by Negative Ex- 
preſſions in Acts of Parliament, declaring that 


their ordinary Authority was taken away, and 
that nothing remained to them as Biſhops, but 


what they were to derive from the King; or 
be proved from Facts (in Practice) which ne- op 


ceſſarily ſuppoſe and imply it: But nothing like 1 
this appears in any Act of Parliament for * } 
Years after the Supremacy was veſted in the 


Crown, when indeed it is declared that Arch- 
biſhops - Biſhops, Archdeacons, and other Eccle+ R 


ſiaſtical Perſons, have no manner of wary ro Y 
Ecclefraſtical but by, under and from his Royal Ma- 


IN 
bh 


jeſty. But it muſt be remember'd, that this Ex- 


preſſion is in the Act, which enables Lay and 
married Perſons to be Judges and Regiſters in 


the Eccleſiaſtical Courts, and ought therefore | 


to 8 


[25] 
to be interpreted in Accommodation to the De- 
ſign of the Act, i. e. as relating to ſtanding 
Officers in Eccleſiaſtical Courts, and to the Ex- 
erciſe of Juriſdiction in ſuch Courts, which is 
what we properly mean by Eccleſiaſtical Fu- 
riſdiction, and is not denied to be a Privilege 
derived from the Civil Power, and ſubject at 
all times to Regulations from thence. But Ju- 
8 7:/2iZtion Eccleſiaſtical is one thing, and Spiritual 
| Power and Authority another; one is an inherent 
{ Right, and the other the Power of exerciſing 
that Right in ſuch a particular manner as the 
Laus of the Land allow and warrant. 
The like Anſwer is to be given to a like 
Clauſe in the Act 1 Ed. 6. c. 2. which requires 
Proceſ Eccleſiaſtical to be in the King's Name, 
and only teſted by the Biſhop, and that the 
3 # King's Arms be ſet in every Seal of Office and 
Juriſdiction, viz, That all this evidently relates 
3 % the ordinary Courſe of Proceedings in the 
Y ourts eſtabliſhed among us by Law and Cuſtom, 
which have Cognizance of many Matters of a 


* H * 
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7 1 7 2 

5 

+l 
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at 
id 1 emporal Nature. And it is remarkable that the 
uʒt Preamble which leads to the enacting part of 


that Clauſe, particularly mentions, That all 


"i case Eccleſiaſtical within the Realms of Eng- 
oO land and Ireland be kept by no other Power or 
= = Authority, either Foreign, or within this Realm, 
21 ut by the Authority of his moſt Excellent Majeſty. 
5 | Add to this, that the Act ſpecially provides, 
„chat Collations, Inſtitutions and Induftions (which, 
1 tho properly Judicial Acts, are not diſpatched 


in the publick Courts) may continue to be 
made by the Biſhops, under their own Names 
d aud Seals, as they have heretofore accuſtomed, 
But whatever was the Deſign or Extent of 
* os Act, it was unanimouſly declared by the 
o 1 twelve 
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twelve Judges, 13 Car. 1. to be repealed and 1 


not now: in force, 


As it appears by the ſeveral Statutes, that the 


Eccleſiaſtical as well as the Civil Furiſdifion is 


derived from the Crown, ſo it has always been 
admitted that Archbiſhops and Biſhops have by 


the Laws of the Land Eccleſiaſtical Juriſdicti- | 


on under his Maje 
Right. 


Archbiſhop and Biſhops, many things may be 
truly ſaid ; that there was no Law obliging them 
to take out ſuch Commiſſions, nor can we tell 
ypon what Motives or Inducements it was done 
that it does not appear that all the Biſhops took 
out Commiſſions, nor can we tell how _ 


did; that they who took them out might think 


the Spiritual Powers belonging to them, as Bi- 


ſhops, ſufficiently acknowledged and. ſecured 
by the ſaving Clauſe, Preter & ultra ea que tibi 


ex ſacris literis divinitùs commiſſa dignoſcuntur 


and that in the ſame Reign in which theſe Com- 


miſſions were taken out, there was firſt a Par- 
liamentary Recognition of a. Right in every 
Biſhop to correct and puni 
Authority as he had 


rid of, but cannot. 


he is under, he would even make it a Doubt, 
what the Authority is which the Act declares 


to belong to the Biſhops by God's Word; when 


nothing can be more clear upon the Face of the 
Clauſe itſelf, than that it is a Right to correct 
and puniſh (in an authoritative way) ſuch as be 
unquiet, diſobedient, and criminous within his 
Dioceſe, And, I dare fay, no mortal Man, 


ſty, annexed to their Places 
and Offices primarily and originally in their own i 
And therefore, as to the other Argu- 
gument, from the Commiſſions taken out by the 


o according to ſuch # 
by God's Werd: A trouble. 

ſome Clauſe, which this Writer would fain get 
And to ſhow the Diſtreſs 


* 
4 
8 
; 
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271 
from the time of Edward 6. to this Day, un- 


derſtood any thing by the Clauſe, but the pu- 
niſhing Wickednels and Immorality by Spiritual 


18 Cenſures. 7 

en If we look into the Commiſſions granted by 

by Hen. 8. (one of which was to the Biſhop of ales 

ti- ¶ Hereford) we ſhall find, that the King having Rights, 

des appointed Cromwell to be his Vicar-General, &c * «4 
mn and intending to viſit his whole Realm, had — * 
u- 1 palubited the ſeveral Biſhops, or ſuch of them 222. 


he at leaſt as he thought proper, from exerciſing 
be e part of their Juriſdiction as is uſual in all 
m afes upon a Viſitation. --- * Ne pendente viſi- 
ell tatione noſtra ea que ſunt Juriſdictions exer- 


cere attentares ſeu attentarent per alias literas 


kk MW inhibuerimus --- Quia tamen ipſe Thomas 
y Cromwell tot & tam arduis negotiis impeditus 
K W<< extitit, quod ad omnem Juriſdictionem no- 
i- F< bis ut ſupremo Capiti hujuſmodi competen- 
d tem ubique locorum expediend, non ſufficiet: 

Nos igitur tibi vices noſtras ſub modo & for- 


ma inferius deſcriptà committend, fore, Te li- 
centiand, eſſe decrevimus -- ad ordinand. Igi- 
gitur - inſtituend. Teſtamenta proband. c. 

Teque licentiamus per præſentes ad noſtrum 
bene placitum duntaxat duraturas. Quacunqʒ 
* Inhibitione ante dat. præſentium Emanat. in 
b aliquo non obſtante. When King Edward 
came to the Throne, new Commiſſions were 
granted, upon the ſame Account, altho' the 
Y Vicegerency was expired; and in that to Arch- 

biſhop Cranmer are theſe Words: * Qua- 

s cunque Inhibitione ante dat. præſentium in ali- 
( quo non obſtante. “ 

It ſeemed to be the Opinion of thoſe Times, 
that by acknowledging the King to be ſupreme 
_ he had the ſame Power as all other ſu- 
perior 
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Burnet”s 
Reform. 2 
vol. col. n. 


2. P. 9. 


— IN 
9 

» x. ” 
2 ade. addlan.. . — 


FJ 
pefior Ordinaries have of viſiting all the Inſe- 
riors, and inhibiting them until he had finiſhed 
his Viſitation: , When Queen Eliz. came to the 
Crown, this Power by Implication -was not 
thought ſufficient, but it was more truly judg'd 
that the Royal Supremacy, in itſelf, implied 
no more than the ordinary Courſe of admini- Wc; 
ſtring Juſtice by the Crown in Eccleſiaſtical 
Matters by its legal and proper Officers, the Wc: 
Archbiſhops, Biſhops, Sc. And therefore in 
the Act for reſtoring the Spiritual Juriſdiftion . 

v. Coke 5 to the Crown, there was a ſpecial Clauſe, . ſince 9 
> Car repealed, to give her this extraordinary Power 
ry's Cate. ; ee | . = 
to appoint Commiſſioners to viſit, &c. But 

the Supremacy was never imagined to imply a i 
Right to Ordain. What would the Examiner 
then infer from the former Commiſſions, that 
the Biſhops were not thought, or allowed, to 
have any Juriſdiction in themſelves? Far other- 
wiſe : For an Inhibition implies a Juriſdiftion 
in the Inferior, and where they have none an 
Inhibition is needleſs. The Commiſſioners were 
therefore only a temporary Proviſion to enable 
them to act during the Inhibition without in- 
curring a Contempt: And amongſt other things 
they were licenſed, notwithſtanding the Inhibi- 
tion, Ad Ordinandum quoſcunque infra Diczceſin 
tuam ubicunque oriundos, which is far from con- 
veying an Original Power, but is a Permiſſion 
only of exerciſing within their own Dioceſe iſ 
that Power of Ordaining which was Divinites 
Commiſſa, and inherent in them as Brſhops of 3 
the Church of Chriſt. The Power itſelf of 
Ordaining was never claimed by any Chriſtian * 
Prince, or derived from him; and Nemo plus 
juris ad alium transferre poteſt, quam ipſe habet, 1 
is an undoubted Rule of Reaſon as well as f 
; Law. 


1 9 1 
ife- | The juriſdiction of the Biſhops was de 
6d red from the Crown as the Fountain of all 
the Hfutiſdiction, but the Miniftration of Spiritual 
ot Mbings was exprefly diſclaimed by all our Princes 
5d pon the Reformation: And Cromwell as Vicar. 
ied WfGeneral to K. H.8. altho* commiſſioned to exer- 
N- ciſe all the King's Eccleſiaſtical Power, never 
a j pretended to that of Ordaining, tho? the Exer- 
5 of this Power in the Biſhop was impeded 
in þ 7 the King's Inhibition. Thus in a M 
; S itan Viſitation, when the Archbiſhop inhibits 
f Any of his inferior Suffragans, the pl cannot, _ 
Hut incurring a Contempt of his nhibition, Or - 
1 Wain any Perſons within their own Dioceſe, un- 
ſs they are licenſed ſo to do by the Archbiſhop, 
Whilft there cannot be the leaſt Pretence that 
the Biſhop's Original Power of Ordaining 1s 
Werived from ſuch Licence. The Inhibition, 
Which ſuſpends their Aing, implies their Right : 
nd this is the utmoſt that thoſe Commiſſions did 
3 gntend. 
AW Excmerions from the ordinary Authority 


le 1 f the Biſhop, and Juriſdictions transferred to 
- * aymen by Authority of Parliament, and till 
4 Exerciſed by them, is an Argument upon which 
i 


Ihe Examiner dwells much; but when ſet in a 
F true Light it will by no means bear the Streſs 
he lays upon it. Every one knows the Original 
of Exemptions 3 that they were created by the 
Uſurpation of the Popes, who by an over-ru- 
Y ling Pt Power deprived the Biſhops of their juſt 
X Rights of viſiting, correcting, Sc. and put 
1 moe Places under the immediate Furiſdiftion of 
the See of Rome. This was the laudable Ori- 
ginal of Exemptions, and this the State they 


verre found in at the Reformation, when the Re, 
5 Hgious | were a and their Houſes and 
Poſſeſſions 


as — — — 
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Poſſeſſions veſted in the Crown, with all the Ad. | 
vantages and Privileges, under which the former 
Poſſeſſors had enjoyed them. But tho? the Par- 
liament would not wholly take from Henry 8. 
what they had given him by ſome general Words 
in the Hurry of the Diſſolutions, (conſidering 
him probably as a Perſon capable in himſelf of 
EccleGaſtical Juriſdiction, both as King of Eng- 
land, and as lately declared Supreme Head of the i 
Church, and the Diſtricts exempted, as before 

ſevered from the Dioceſe of the Biſhop, and 
made Extra-Dioceſan ;) and altho* the King by 
the like general Expreſſions in the Grant of the 
Poſſeſſions of the Religious might be underſtood 
to have conveyed, with them, to ſome few Lay- 
Subjects, a Right of Exemption from the or- 
dinary Juriſdiction, which being a legal Right 
could not be diveſted; yet theſe Inſtances have WF 
been very few, conſidering the vaſt Number of 


_ exempt Places before the Diſſolution. And 


what the Senſe, both of King and Parliament, 
in this Matter was, appears fully by the Stat. 
31 H. 8. c. 13.4% 23. And be it further 
« Enacted, ---- That arch of the ſaid Monaſte- 
<< -ried; Abbathics, Sc. — and all Churches and 
„ Chapels to them or any of them belonging, 7 
** which before the Diſſolution ---- or coming 
*© to the King's Highneſs were exempted from 
* the Viſitation or Viſitations, and all other 
«© Juriſdiction of the Ordinary or Ordinaries, 
within whoſe Dioceſe they were ſituate or 
<< fet, ſhall from henceforth be within the Ju- 
6 riſdiction and Viſitation of the Ordinary or 
* Ordinaries, within whoſe Dioceſe they or 
any of them be ſituate or ſet; or within 
< the Juriſdiction and Viſitation of ſuch Per- 
* ſon or Perſons, as by the King's Highneſs 
*© thall be limited or Cd: This Act, 

cc 95 
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-any other Exemption, - Liberty or Juri 
diction to the contrary notwithſtanding. 
In the next Reign, (3 and 4 Ed. 6. c. 11.) 
e King, as H. 8. before had been, was au- 
orized by Act t Parliament to appoint thirty 
o Perſons, (ſixteen of the Clergy, and ſixteen 
the Laity) to compile a new Body of Ec- 
Nleſiaſtical * and, having ratified them un- 
er the Great Seal, to publiſh them, and they 
y Virtue of that Act to be taken for the King's 


the Reformation, of which Archbiſhop 
anmer was the firſt, and had the principal 


a Pirection; and to ſixteen of the Laity, four 
he hereof were Civilians, and four Common 
re awyers: And this Body of Laws was pro- 


Needed on and finiſhed, and the Form of a 
Natification prepared; but the King's Death 
evented their being actually ratified, as the 
ct directed. From the Head of Privileges 
d Exemptions, it appears what was the Senſe 
W the Compilers concerning them. Quo- 
niam Libertates & Immunitates Eccleſiaſticæ 
licentioſam videmus ſæpenumerò afferre 
candi ſecuritatem; Volumus ut Epiſcopis 
iceat in omnia Collegia, Societates & Cœtus, 
que quidem in eorum Diceceſibus conſtite- 
rint, quantumcunque Privilegiis premunian- 
tur, inſpectare, pœnaſque peccatis illorum 
aſſignare, non ſolum communibus Viſitati- 
onum, ſed omnibus aliis temporibus, cum 
magnitudo criminum poſtulabit, & eandem 
F Archiepiſcopus in ſua Provincia poteſtatem 
*© habebit. ” So early after the Diſſolution were 
chose en conſidered as ſo many Ble- 
miſhes 


10 : ccleſiaſtical Laws of this Realm. A Commiſ- 
by Den was accordingly granted to ſixteen of the 
bi, Wcrgy, the moſt able and zealous Eſtabliſhers 


Ref. Leg. 
Ecc. f.64. 
So 
Jur. Can. 
1018. 


. ̃ͤ ͤ— — 


and ZEdw, 6. have been particularly conſidered; 


miſbes on our Church, which this Writer now 


- Mary in favour of the See of Rome, and then 4 
to veſt in Queen Elizabeth a full Power of 


Heirs, or Succeſſors, fhould think meet or conve- 


1 82] 


makes uſe of, as. one of his chief Engines t 
overthrow the Conſtitution of it. 

The Examiner's Arguments from the State 0 
the Royal Supremacy, in the Reigns of K. H. 8. 


and I myſt now deſire him to accompany me to 
a more ſettled Time, the Reign of Queen Eli. 
zabeth; by which time People had learn'd 
many Things by Experience, and ſeen the Un- 
fitneſs and Conſequences of ſeveral Steps that 


TT” QYS SY » 
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had been taken at the firſt ſetting out of ine N F 


Reformation, particularly in the Articles of the W: 
Royal Supremacy, and the Ordinary Furiſdiftion A 4 
of the Biſhops. Now therefore we hear nothing $ 
of a Vicar General for Eccleſiaſtical Affairs, 
nor of Commiſſions to be taken out by Biſhops i 
for the Exerciſe of their Juriſdiftion, nor off 
the Queen's Arms to be ſet in their Seals; but 1 
all ſuch Reſtraints and Incumbrances as had been 
laid upon their Juriſdiction were removed, and 
their Proceedings in the Exerciſc of it reſtored 4 3 
to its ancient Courſe. 

As to the Royal Supremacy; one of che” firſt L 
Things the Parliament entered upon, was to un- 1 
do what had been done in the Reign of Queen 4 1 


oY F 


exerciſing Spiritual or Eccleſiaſtical Juriſdiction 8 4 
by Commiſſioners to be appointed under the 
Great Seal, 


when, and as often, as ſhe, ber 1 


nient; but not one word in the Act, of the 
Biſhops deriving their Authority from the b 
Crown; and much leſs of their having no Power 
or Authority but what they derived from it. 
By the Oath of 3 as * by that 
Act, 


[33 3 


WAG, all Eccleficſtical Perſons and Civil Offi- 

$ tofcers, are to teſtify, and declare, That the Queens ; 
Majeſty is the ouly Supreme Governor of this Realm, 

e of and of all other fie Majeſty's Dominions and Coun- 

8. tries, as well in all Spiritual or Eccleſiaſtical 

d; Wings or — 4s Temporal, This was after- 
towards further explained in the Articles of Re- „ . 
Lu. Iligion 3 of by the Parliament, and di- c. 12. 
nd rected to be ſubſcribed _—_ Eccleſiaſtical Per- 

In- ſons, in the manner lowing : The Queen's Art. 37. 
hat ¶ Majgty bath the chief Power in this Realm of 

the 1 and other her Dominions, unto whom 

the be chief Government of all Eſtates of this Realm, 

1% betber they be Ecclgſiaſtical or Civil, in all Cauſes 


ng th appertain, and is not, nor ought not, to be 


rs, Nabe to any Foreign Puriſdifion. And it is 
ps thereby likewiſe explained what was meant by 
off 2 Government, viz. That only Prerogative 


ut i which we ſee to have been given always to all 
en Godly Princes in Holy Scripture by God bimfelf : 
nd 3 That is, That they ſhould rule all Eſtates and De- 
ed 7 rrees committed to their Charge by God, . whether 
mn They be Eccleſiaſtical or Temporal, and reſtrain 
m f b the Civil Sword the ſtubborn and evil Doers. 
X Upon this Explanation it was that Biſhop His Life 

en = 3 K's founded his Diſcourſe concerning the Oath p. 20. 
en of Supremacy, and the reſpective Rights of the 
of Crown and the Church; ſhowing, that nothing 
— in that Oath did at all diminiſh or affect the 

Rights of a Chriſtian Church, as ſuch. God 
er 7 „ (fays he) for the better ſettling of Piety and 
;- M8 ©© Honeſty amongſt Men, and — repreſſing 
hne © of Profaneneſs and other Vices, hath eſta- 
"3 a bliſh'd two diſtintt Powers upon Earth. 
er © The one of the Kzys committed to the 
it. ; Church; the other of the Sword committed 
at to the Civil Magiſtrate. That of the Keys 
, 3 46 18 
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[a] 
& jg ordained to work upon the inner Man, 
& having immediate Relation to the remitting 
« or retaining of Sins: That of the Sword 
< is appointed to work upon the outward Man, 
yielding Protection to the Obedient, and in- 
flicting external Puniſhments on the Nebel- 
lious and Diſobedient.“ i 
The Statute 13 Eliz. c. 12, as above, is the L 


* 


. 
c 


laſt Declaration that has been made by Autho- | 
rity of Parliament concerning the Royal Su- 


premacy, and the Nature and Extent of it; 
and therefore the Act 1 Eliz. c. 1. as before 


deſcribed, and this — of it, is our 


Conſtitution at this Day. 


f this, which is called his Lordſhip” s Fun- f NY 
damental Miſtake, be the received Doctrine 


of the Church of England, as from the great 


Authorities I have — cannot be doubted, 


viz. That the Biſhops have a Power of Correction 1 


and Diſcipline in the Church grounded on the Mord 
F God; and if the Church of England be part 
of our Conſtitution, how can * theſe Princi- 
* ples be inconſiſtent with our excellent Con-„ 


& ſtitution, and dangerous to it?“ Why is 


this great and learned Author to be miſrepreſented, Mt 
for teaching thoſe Doctrines, and aſſerting thoſe 
Powers which our Church holds to be derived 
from Chriſt and his Apoſtles. Thoſe who diſ- 


ſent from us, are againſt. Epiſcopacy and all 


the Powers appropriated thereto, and are for 
Lay Synods; and yet whilſt they keep them- 7 
ſelves quiet, they are allowed to enjoy their 
Religious Principles, tho? contrary to ours, and 


are tolerated by the Laws of the Land. Are 


they not then willing to allow the Church ſo 
much as a pH but: _— that as 


incon- 


1 350 


ah ihcönſiſtent with the Government, which has 

© WY always been a Part of it? 
Of The wiſeſt Law-givers. of the Ancients, to 
f ive a Sanction, to their Laws, pretended to a 
ivine Original, and Numa and Lycurgus feigned 
Egeria and Apollo to be the Authors of their 
ne Inſtitutions. And have our Laws leſs Force, 
W which really have a Divine as well as a Human 


. Original; or is it a Diminution to the Civil 
\. Magiſtrate, that God as well as He commands 
ir It is faid, that upon this Ground the Popiſh 


X Tyranny was built; but it is a Miſtake : It was 
brought about by proſtituting Chriſtianity itſelf 
to ſerve their laviſh Purpoſes, by extending 
che Power which God had given the Church 
ba Claim of Temporal Dominion, which he 
had not given. It is no Argument againſt a 
uſt Power, that it has been abuſed. But from 
3X whence are our Fears? We turn our whole 
Force againſt Superſtition, when that is certain- 
y not the reigning Vice of the Age. Is it not 
rhe Subtilty of the Friends of Rome, to raiſe 
\ falſe Alarms, that when real Dangers come 
ſchey may be neglected? We are exclaiming 
49 againſt Church Power, when J may truly aſſert, 
C That the Power and Authority of the Church 

of Englaad was never at fo low an Ebb, thro? 


- | all the Annals of former Ages, at any one 
Period of Time, except that, when both 
_ Church and Monarchy were buried under po- 
4 x pular Diſtraction and Confuſion ; without any 
. one Act of Parliament made ſince the Refor- 


- mation expreſly to abridge its Authority, except 
chat concerning the Oath Ex Offcio, which. 
related only to the Method of Proceeding ; 1, Car. 2. 

and the Act of Toleration, which exempted 
8 D the 
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count of their Scruples of 


1 


e e eee 
the Diſſenters, under certain Limitations, from 
ſeveral Pena! Laws, by Reaſon of, and in 
Compaſſion to, the Scruples of a tender Con- 
ſcience. Has not this, Toleration been inviola- 
bly preſerved ; or have the Biſhops made uſe 
of the Power they have under the Crown of 
England, to the Diminution of the Prerogative 


of the Crown, or the Prejudice of the Subject? 


And in particular, has the Right Reverend 
Prelate (whom thus they perſecute, as far as 
lies in their Power) ever made uſe of that Au- 
thority, which the Law hath given him, but 
for the Suppreſſion of Immorality and Pro- 
faneneſs ? Has he oppreſſed any one upon ac- 

Confriend or Prin- 
ciples of Religion, in the whole Courſe of 
his Adminiſtration ? They have received a pub- 
lick Challenge, and are not able to produce a 
ſingle Inſtance, _ Gs Ba 


But let us proceed to the Conſideration of the 


other Branch, which is the Subject Matter of 
9 


the Codex  Furis, Fc. vir. The Power 
<« which is veſted in the Biſhops for the due 
„ Adminiſtration of Government and Diſci- 
e pline in the Cburcb of England according to 
the Laws of the Land:“ And ſee whether 
the Examiner has been more juſt in his Re- 
flections upon its learned Author upon that 
Head, than he has been upon the other, Þ 
This Writer aſſerts, That there is a Sub- 


„ ordination of Juriſdiction of the Spiritual 


Courts to the Temporal, as of an Inferior 
to a Superior; and that it is the Province 


of one to reſtrain and correct the Exceſſes 


of the other: And he adds, That this 
* Supremacy of the Courts of Weſtminſter-Hall 
| over 


a 


as wi a 


(7 1 


* over * 'Eceleſtaſtical, ' hath in all As ges 

* wen great Diſturbance to that el the 
lergy who have affected an abſolute Indepen- 

« dence on the State.” And this Expreſſion he is 


ſo fond of, that he again repeats it; and the 5. 42. 


contrary Opinion is cenſured by him, * 5 
«© Affront on the Juſtice of the Kingdom, 

. bordering very near on a Libel on the Cont 
„ tution. ” 

2 That the Clergy have at any Time fince the 
Reformation claimed or affected an abſolute In- 
dependence on the State, is falſe. That Prohi- 
bitions have and may be granted to the Eccle- 
X& Gbaſtical Courts when they hold Plea of ſuch 
Xs Temporal Matters as have not been granted 
to them, but properly belong to the Temporal 
Courts, and thereby exceed the Bounds of Ju- 
riſdiction the Law has aſfigned them, was never 
doubted : But that ſuch Superiority implies a 
Subordination of TuriſciAron ts as — an inferior 
co a ſuperior Court, is by no means the Con- 
ſequence. The Court of Chancery grants In- 


Junctions, in Matters of Equity, = the King's 


Bench, to flop its Proceedings; yet can it be 
"IF faid, That the King's Bench is an inferior 
and ſubordinate Juriſciction to the Court of 


the Chaneellor, for help i m Equity, before the 
Time of Hen. 4. and it is certain, that before 


Court of Equity, as well as of Law. But the 
x Supremacy of the Courts of Weftminſter-Hall over 
the Ecclefiaftical, to reſtrain and correct the 
Exceſſes of it, in general, as a ſubordinate Ju- 
riſdiction i in matters Spiritual, which the Word 
D 2 Subordi- 


Chancery? So far from it, that it does not ap- Cie, 2 
pear that the Chancellor held any Court of Intl. 5. 
Equity, nor that any Cauſes were drawn before 552. 


the Conqueſt the King's Bench was itſelf 4 219. 


n 
gane neceſſarily implies, (for the Eecle- 
ſiaſtical Courts having no Cognizance of Tem- 
poral Matters, cannot be ſubordinate in Tem- 
poral Matters, but in 8 piritual) is a Power that 
vas never yet claimed "<q them, and will, upon 
Enquiry, be found to be contrary to the Laws 
of the Land, injurious to the Prerogative of the 
Crown, and deſtructive of the Regal Supre- 
macy over theſe Courts, and in all Cauſes Ec- 
cleſiaſtical. But if he means no more than a 
Superintendency, that is, the Power of reſtrain- 
ing the Eccleſiaſtical Courts from intermeddling 
in Temporal Matters, he is very unhappy in 
the Choice of his Expreſſions; whilſt to humble 
the Biſhops the Examiner diveſts the Crown of 
its Supremacy, which is one of its higheſt Pre- 
rogatives, and fixes it in the Courts of Veſtmin- 
ſter-Hall, to whom as to the Supreme. they are 
faid to be Subordinate, ſo that they are not to 
derive their Power either from God or the 
King. 

That the Temporal and rise Juriſdictions 
are ſeparate and diſtinct, both flowing from the 
Crown, as the Fountain of Juriſdiction, and 
under his Majeſty as ſupreme Head of both; 
is the Language of all our 2 and the Opi- 
nion of all our greateſt Lawyers 
One of the firſt Acts that was made at the 

ning of the Reformation, 24 Hen. 8. c. 
12. For the Reſtraint of Appeals, runs thus: 
** Where by ſundry old authentick Hiſtories 
*< and Chronicles, it is manifeſtly declared and 
<« expreſſed, That this Realm I. England is 
% an Empire, and ſo hath been accepted in 
« the World, governed by one ſupreme Head 
and King, having Dignity and Royal Eſtate 
«.of the nl Crown of the ſame ; unto 
| « whom 
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whom a Body Politick compact of all Sorts 
and Degrees of People, divided in Terms 
and by Names of Spiritualty and 7. empo- 
ralty Pats bounden and owen to bear, next 
to God, a natural and humble Obedience ; 
He being alſo inſtitute and furniſhed by the 
Goodneſs and Sufferance of Almighty God, 
with plenary, whole and entire Power and 
Pre-emjnence, Authority, Prerogative, and 
Juriſdiction, to render and yield Juſtice and 
final Determination to all manner of Folk 
Reſiants or Subjects within this his Realm, 
in all Cauſes, Matters, Debates and Conten- 
tions, happening to occur, inſurge, or begin 


within the Limits thereof, without Reſtraint 
or Provocation to any Foreign Princes or 


Potentates of the World: 
The Body Spiritual whereof having Power 
when any Cauſe of the Law Divine hap- 


pened to come in queſtion, or of Spiritual 


Learning, That it was declared, interpreted, 
and ſhewed by that part of the Body Politick 
call'd the Spiritualty, now being uſually called 
The Engliſh Church, which always hath been 
reputed, and alſo found of that ſort, that 
both for Knowledge, Integrity, and Suffi- 
ciency of Number, it hath been always 
thought, and is alſo at this preſent, ſufficient 
and meet of itſelf, without the intermeddling of 
any exterior Perſon or Perſons, to declare and 
determine all ſuch Doubts, and to adminiſter 
all ſuch Offices and Duties, as to their Rooms 
Spiritual doth appertain : For the due Admi- 
niſtration whereof, and to keep them from 
Corruption and ſiniſter Affection, the King's 
moſt noble Progenitors, and the Anteceſſors 


of the Nobles of this Realm, have ſuffici- 


3 ently 


* 


< ently endowed the fame Church, both with 
Honour and Poſſeſſions: And the Laws 
«© Temporal for tryal of Property of Lands or 
« Goods, and for the Conſervation. of the People 
« of this Realm in Unity and Peace, without 
«© Rapine or Spoil, was, and yet is, admini- 
& ſtred, adjudged, and executed .. by ſundry 


* 


* 


«© Judges and Miniſters of the other Part of the 
& faid Body Politick called the Temporalty, And 
ce 


both their Authorities and Juriſdictions do con- 
ce 70in together in the due Adminiſtration of Ju- 
c ſtice, the one to help the o ter. 
( 2.) * And whereas the King's moſt noble 
e Progenitors, and the Nobility and Commons 
« of this ſaid Realm, at diverſe and ſundry iſ 
% Parliaments, as well in the Time of King 
« Fd. 1, Ed. 3, Ric. 2, Hen, 4, and other 
„ noble Kings of this Realm, made ſundry Or- 
*© dinances, Laws, Statutes, and Proviſions, 
« for the entire and ſure Conſervation of the 
% Prerogatives, Liberties, and Pre-eminencies 
* of the Imperial Crown of this Realm, and 
* of the Juriſdiction Spiritual and Temporal ũ ö 
* of the ſame, to keep it from the Annoyance 
* as well of the See of Rome, as. from the Au- 
ce thority of other Foreign Potentates attempting ñ⁵ 
the Diminution or Violation thereof®? - 
Thoſe of my Readers who have not weighed 
this Statute, may not be diſpleaſed at my re- 
citing ſo much of it. And as the learned Au- 
thor of the Codex Furis founds upon it the ſe- 
veral Corollaries he lays down; and as the Point 
controverted by the Examiner was, whether 
thoſe Corollaries were fairly drawn, and well 
founded ; it had been a fair Part in him to have 
recited the Statute at large, that the Reader 
might have had ſome ſhare in judging who was 


in 


A 
6 


— — 


— 2 


2 — —_ 
N - — —k— — — — — 
— —— .— 7." = ==) < he 
— — ———·˙ * ms nec wn oo rents — — — — 2 
Jy — . — — = = = 
BY — — ES — — — - * - 
, 7 6 
* — or -» - -— * 2 ——__ = - 


7 4¹ ＋ . 
in the right. But this was not for his Purpoſe; 
thoꝰ more material to the preſent Diſpute than 
the Conſtitution of Archbiſhop Boni face, in- P. 46, 47- 
ſerted by him for no en than to 
make a groundleſs and unjuſt Reflection. If he 
meant — as an Inſtance of Papal Incrgach- 
ment, rdfhip has furniſned him with 
many ad Kaner and Hiſtory would have 
afforded him much ſtronger and of greater In- 
ſolence: But becauſe the learned Author, in 
his Preface, mentioned the reviving of obſolete 
= Laws, where they might be of uſe ; he has 
picked out this as an Inſtance of one, recom- 
£1 mended for that Purpoſe ; for he can't ima- 
<6: gine with what ol view it was inſerted,” 
Is it thus he bears his Teſtimony ; is this the 
Effect of his Search after Truth without one 
fingle Expreſſion to ſupport it? And would he 
inſinuate to his Reader what he does not, cannot 
believe? 

In order to compleat this Work, it was ne- 
ceſſary for the learned Author to inſert all that 
might have any Reference to the ſeveral Titles, 
and not to take upon himſelf to judge, as to 
3 what uſe they might or might not be applied; 

nor could he well have omitted fo remarkable 
2 Conftitution upon the Head of Prohibitions, 
= which being extracted from the Provincial Con- 
ſtitutions, was according to the Courſe of the 
| Work to be inferted into the Text, and will 
ſerve as a Hiftory to that part of the Law. 
Nothing is more frequent in the Code of Fuſtinian, 
than the Recital of former Laws, which were 
either originally faulty, or from the Unreaſonable- 
neſs of them afterwards altered or grown into 
Diſuſe. Neither is this Conſtitution entirely uſe- 
lels as to the Knowledge of the Law); for how- 
D 4 ever 
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Enemies, that there i is no Ground to ſuggeſt, 


[142]) | 
ever  unjuſtifiable. oo Method of en it 
was, Dug. 5 might be deduced from it, That 
«© when the King's Writ ſuggeſted any Tem- 
* poral Cauſe whereon it was ſuppoſed; to be 
« grounded, the Eccleſiaſtical | Judge might 
« anſwer, chat he took Cognizance of the 
« Cuſe in a 1 Way.“ And this was 
allowed to be La ch Courts for many 
Ages after, viz, That IN might proceed in the 
ſame Cauſe Diverſo Intuitu, whatever Precedents 
there may fince have been to the contrary, © | 
Another uſe which it may be of, is, ta con- 
vince this Writer, and all all other — Church 8 


that they are now carrying Church Power. to the 
Height of Popery: And may ſerve for 2 Leſſon 
to all Juriſdictions, how prejudicial it may 
prove to themſelves at laſt, to extend their 
Power too far: And may likewiſe he offered as 
a Preſervative againſt Popery, whoſe Exceſſes 
ought not to be made an Argument againſt the le- 
gal Power of the Church of England. , But to re- 
turn to the Statute before recited, (24 H. 8. c. 
12.) which is by all agreed to be declaratory. of 
the Common Law of the Realm. 
. From thence it appears, 1. That the Church 
of England, or the Spiritualty, are diſtin& and 
feparate from the Judges, or Miniſters of the 
Temporal Laws, and not ſubordinate to them: 
For the King is the ſupreme Head, to which 
is united a Body Politick divided into Spricuaſty , 
and Temporalty,” 
2. That they have diſtinct Offices and Duties, 
and all Cauſes that come in queſtion of the Di- 
vine Law, or Spiritual STEW, do appertain 


0 the Spiritualty. 


— 
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[43] 
3. That they are ſufficient in chemſelves, 
et the pe en of any exterior Perſon, 
declare and determine all Doubts ariſing from 
e Divine Law or Spiritual Learning; and 
adminiſter all ſuch Offices and Duties as to 
eir Rooms Spiritual do appertain. 
4. That the Statutes made againſt the Papal 
ncroachments in the preceding Reigns were 
dt intended to abridge the Rights of the 
ergy, but were made for the Conſervation 
; che Spiritual as well as of the Temporal 
Priſdiction, and of the juſt Pretogatives of the 
own. 
S&T o this I may ably Dr. Ridleys. Obſerva- 
who ſpeaking of ſeveral Statutes relating 
=_ Tythes, ſays, That they do wrong 
= to the Aſhes of thaſe deceaſed Kings, which 
by ſubtil Senſe and ſtrained Interpretations 
4 2s theſe Laws, which were intended for 
I the Benefit of the Church and Church Go- 
Z Wycrnment, to the Overthrow of the ſame, as 
o' the poſitive Laws of: the Kingdom could 
not ſtand, if the Laws of the Church con- 
tinued and ſtood upright. ? 
ord Coke, in his Treatiſe of the Kingh 
(leſiaſtical Laws, takes notice of this Sta- 
1 Fc of Hen. 8, and recites ſeveral Species of 
Fuſes wherein the King adminiſters Juſtice to 
s Subjects by the Hands of his Spiritual 
ages; © The Cognizance whereof, he ſays, 


1 land, but are exempted from the Juriſdi- 9- 


Ne ſince been ſtopp'd by Prohibitions, or trans- 
5 rred to the Temporal Courts: But how that 
Phich is Exempt from their Juriſdiction, can be 
led Subordinate. to them as Supreme, J muſt 


leave 


do not belong to the Common Laws of Eng- 5 Rep. 5. 


$ ction of the Common Law, many of which ?: 49. 


Cap. 1. 
117. 


Riley's 
View, Sc. 


p. 209. 


I ſtayed up by his Ecclefiaſtical Power, than 


Pt. 2. 5. 
49- 


ons, Privileges, Superiorities, and Preheminen- 


* M]uriſdiction belonging to his Throne and 


8 1 
leave the. rs; who deals 1 in Contradidtions 
to explain. 
The Stat. 1 Elz. 1 reftored to >the 
Crown the Re Supremacy, will inform us 
wherein it co viz. © All ſuch Juriſdicti- 


<< ces, Spiritual and Eccleſiaſtical, as by any Spi- Fo 
« ritual or Eccleſiaſtical Power or Authority hath W = 
<< heretofore been or may lawfully be exerciſed.” | 
The Regal Supremacy then in Ecclefiaſtical Mat- 
ters, cannot mean the Royal Power which 
is exerciſed in the Temporal Courts, but in the 
Eccleſiaſtical ; and I 1 the Examiner will 
allow Dr. Ridley's way of Reaſoning, as well 
when it makes againft him, as when it ſerves 
his Purpoſe ;, who ſays, « "That thoſe who go 
„ about to draw theſe Things into the Tem- 

<< poral Courts, as belonging to the 'Temporal 
Crown and Dignity, therein do wrong to the 
King himſelf, as tho” he had but one proper 
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<< Seat of Majeſty ; whereas they a n 
<« united in him, and his Throne is no le 


* it is upholden by his Temporal Authority.“ 
I cannot give the Reader a truer Idea of this 
part of our Conftitution, than from Sir Hen. 
Spelman, in his Treatiſe of The Ancient Govern- 
ment of England, who compares it to an Arch, 
and ſays, That the Common Law is but 
„the half Arch of the Government, tending 
66 only to the Temporal Part thereof, and not 
* unto the Eccleſiaſtical.” That he © cannot 
<< well preſent the one without the other, and 
* mult therefore take a Project of the whole 
Arch, that fo the Strength and Uniformity 


« in both parts may the better be conceived. 
« As 


[445] 


As therefore each Side of an Arch deſcendeth 
5 alike from the Cone or Top Point, ſo both 
e the Parts of that their Government was alike 
* deduoed from the King.“ The transferring 
then of the Supremacy in Eccleſiaſtical Matters 
to the Temporal. Courts, is altering our Con- 
ſtitution, and weakening one of thoſe Arches of 
Government which ſupport the Crown. s 
Since therefore their Power under his Majeſty 
is diſtinct, it might, without Offence, be 
willed, that their Bounds were certain and fixed: 
And as Doubts may ariſe in Relation thereto, 
that there might be a common Umpire to de- 
termine betwixt them, This 1s the Subſtance of 
what his Lordſhip has advanced, and 1s by this 


injurious Writer ſtiled, an Affront to the * 
« Tuſtice of the Kingdom.” It ariſes from a 
Recital made by the learned Author of the 


Codex, of a Remark of the Lord Cote upon the 


before- mentioned Statute, ** That the Kingdom 


«© hath been beſt governed, and Peace and 
Quiet preſerved, when both Parties, that is, 
«* when the Juſtices of the Temporal Courts, and 
the Eccleſiaſtical Judges, have kept themſelves 
ce within their proper Juriſdiction, without en- 
croaching or uſurping upon one another.” 
The Words Excroaching and Uſurping are the 
Words of Lord Coke, and not of his Lordſhip, 


There is likewiſe an Account of the Complaint Præf. Cod. 
made by Archbiſhop Bancroft, who exhibited ? 9. 
Articles in the Name, as Lord Coke tells us, 


of the whole Clergy, 3 Fac. 1. complaining of 


the Grant of Prohibigons, wherein it was in- 2 Inſt. p. 
ſiſted, ©* That all kinds of Prohibitions, being 601. 


4 Original Writs, ought only to iſſue out of 
* the Chancery, and neither out of the King's 
** Bench nor Common Pleas, [The Exchequer 


Was 


am. 5. 


Exam. P. 


18 EA. z. are, That no Prohibition ſhall be awarded 


cap. 5. 


6c 


| hibitions were granted in Cauſes where the 


1 46 1 

was not then ſo much as thought of ] To which 
2 replied, That it was what by Eaw 
ht to do, and always had done, and 

; which by by Oath they were bound to do. he 
s if it be holden inconvenient, and the 
& in diſcharge of us obtain ſome Act Par. 
c ljament, to take it from all other Courts than 
the Chancery, they ſhall do unto us a great 
< Eaſe.” What is his Lordſhip's Obſervation 
hereon ? To cenſure the Anſwer of the Judges ? 
No: He does not take upon himſelf to de- 
termine between them, but only thinks it a 
Pity they were not diſcharged of the Burden ; 
and then proceeds to ſhow the Equity of ſuch 
Diſcharge. Is it an Affront to the Veracity of 
theſe great Men, to believe them when they ſay, 
It is a Burden? Or is it an Affront to their 
Underſtanding to chink they ſhould deſire to be 
eaſed of it ? "F 
A Man muſt be very little acquainted with 4 
the Hiſtory of our Laws, who can believe what 
the Examiner inſinuates, that the Propoſal of 
Prohibitions being reftrained to the Court of 
Chancery, aroſe from Archbiſhop Bancroft and 
the Clergy, fo late as the Reign of K. James J. 
when the ſole Right of that Court's granting, 
Prohibitions had been infiſted on before and after 
the Time of the Reformation. 
18 Ed. 3. The Clergy complained that Pro- 


KR „ 


King's Courts could not give Redreſs; and the 
Words of the Statute made upon their Petition 


e out of the Chancery, but in caſe where we 
have the Cognizance, and of Right ought 
* to have.“ If the Chancery had not 
then been the only Court from whenee Prohibi- 

tions 


47 
ions iſſued, what relief had this Reſtraint been 
e Grievance complained o? Gy 
5o Edw. 3. The Clergy petition in Parlia- Corto“: 


a A 

0 ent, that no Man ſhall have any Prohibitions, Abr. Re- 
ut eſs he do bring to the Chancellor the Libel —_— 
an {fign'd. with the Judges Seals before whom it is 168. 


hanging, for the more Perſpicuity thereof. 

17 Ric. 2. Sundry Towns of the Weſt Part 

pray Remedy againſt the Officers of the Ad. 4 
miralty, for holding Plea of Matters determinable 3 6 uy 
at Common Law. The Anſwer which was given 48. 

to their Complaint and Petition will ſhow, 

that the Courts at Common Law did not at 

at time claim an Original Right of Prohibi- 

ings in ſuch Cafes, but that the Chancellor was 

to judge between the two Juriſdictions. Reſp. 

The Chancellor, by the Advice of the Juſtices, 

upon the Hearing of the Matter, ſhall remit 

be Matter to the Common Law, and grant 
RProbibition. 

Un the Beginning of the Reign of King Hen. 

Bb, Humfrey Duke of Glouceſter being Keeper 
f England, the Commons complain in Par- 2 
liament, That having fold Wood of 20 Years Ib. 4, 5. 
Growth and upwards, the Merchants who had 175. Ex 
bought the ſame were ſued for the Tythe, and Arch. Tur- 
ohen they applied to the Court of Chancery for ile Londi- 
4 Prohibition upon the Stat. 45 Ed. 3, they 
were refuſed : ** Wherefore they humbly deſired 

the King to ordain by Authority of the pre- 
*« ſent Parliament, that ſuch who may find Fer 
themſelves grieved may hereafter have ſuch — 
*© Writs of Prohibition, and upon that Attach- p. 600, n. 
e ments, as well in the Chancery as in the 44: 9 K. 
* King*sand Common Bench at their Choice. And 1 

ce that the ſaid Writs of Prohibition and Attach- 
ment iſſuing out of the ſaid Benches, have 

the 


N Lig u wil be adviſed ; the civileſt Expreſſion 
Was, thataltho*. Timber-trees were by the Sta 


the Judges to conſider of, in relation to the 


Cotton 
Libr. Cle- 
opatra, T. 
2. Stryp. 
Whig. Þ. « 
54 


ject to the Payment of a perſonal Tythe: And 


A tations, as other ordinary Writs, 


n 


« the ſaid Force and Effects as the Origin 


a 
„ Mrits of Prohibition and Attachment ſo iſſ frer 


” - UG ing 


cur pF" the Chancery of our . Lordi 
To this it was returned, 7! 


46 8 
4 of a Denial. The Doctrine at that 
tute freed from Tythe, yet the Buyer was fub- 


here we find, not only that the Court of Chan. 
cery had the Right of granting Probibitions, ip 
but an Act to give the other b a Concur- 
rency is refuſed. 

In Archbiſhop Vbitgif's Time, at thi: latter 
End of Queen Elizabetbs Reign, ſeveral Points 
were laid before the Lords of the Council and 


Grant of Prohibitions, which were of the ſame ere 
Nature with the Articles exhibited by Arch- 
biſhop Bancroft ; and amongſt others it is faid, 
n. 10. It ſeemeth by the Scope and Purport 
of the moſt ancient Statutes in that behalf 
provided, that the Probibitions and Conſul- 
ought not 
* to be granted, but in the Court of Chancery 
1 2 4 Lord Chancellor of Exgland. And 
© howſoever of later Years the Courſe hath 
been drawn another way, yet no doubt the 
Power of the Chancery is not any whit 
<< thereby reſtrained, but that he lawfully may, ¶ ch 


and it were to be wiſhed he would, reſume te. 


and put in Execution his ancient RightWth 

and Authority. So ſhould not her Majefty's Men 

« Ecclefiaſtical Juriſdiction be driven, as now Mot 

it is, to admit the Cenſure and Judgment P 

« of thoſe, who indeed be principal Parties, ¶ hi 

— touching the Queſtion of Prohibition.” et 
But 


a]. 
aut the Queen and the Archbiſhop dying ſoon 
ſſu ter, this Point was renewed 223 
oraReign, Let the Complaint of Archbiſhop Ban- 
n is repreſented as made with a ſelf- intereſted 
ond ambitious View, and the Aſhes of that 
meWnoſt reverend Prelate are to be diſturbed by Exam. 5. 
e Cenſurer, as only aiming at Church Power, 44. 

"Whilſt it is inſinuated, with his ufual Candour, 
ndHhat an Imagination of Clergymens being again 
an. t the Head of the Court of Chancery might 
de the Inducement why the Power is choſe to 
e lodged there. Baſe Infinuation! No; they 
ay be thankful for the Rules of Equity re- 
ved from them, upon which other great Men 
ave built: It was the Rights of the Church 
and the Prerogative of the Crown which he had 
at Heart, ſuitable to the Expectations of the 
great Queen Elizabeth who advanced him to 
he Mitre, and the good Archbiſhop Whitgift 
ho zealouſly recommended him. 
But to put the Scheme of Church Power out 
df the Queſtion, let me obſerve that the ſame 
omplaint was made five Years afterwards by the 


Lord High Admiral of England, upon ac- 2 G, 
count of Prohibitions to the Court of Admiralty. 3 = __ 
- I don't find that any of the Admirals had Ex- 


pectations of having the Seals, or that even 
the Pope himſelf ever laid claim to that part 
of his Majeſty's Prerogative which relates to 
the Dominion of the Sea : And tho? the Pre- 
tence of being St. Peter's Succeſſor, and uſing 
the Seal of the Hiſberman, might as well have 
entitled him to a Marine Juriſdiction, as to any 
other Authority in theſe Realms; yet the King's 
Prerogative was never interrupted by him or 
his Legates in adminiſtring Juſtice in his Courts 
ef Admiralty, 
Yet, 


unleſs in Subardination to the Courts at Vimin. 
ter- Hall, were Popes at our own Doors: The 


5. 179. 


Fate as the Eccleſiaſtical, from Prohibitions, 
and is well nigh extinct: The Vice-Admiralty 


Prohibitions are granted to the Admiralty, his 


upon Land, or upon the Streams of Navigable 


5 ? 30 * 
PIE as if all Prercgative were poßery, ane 
thoſe who exerciſe any Power under his Majeſty 


Admiralty Juriſdiction has met with the ſame 


Courts are ſhut up, and a few poor Mariners 
Cauſes are the chief Branch which f is left in the 
High Court of Admiralty. 

The Lord High Admiral, among vhs 


Things, complained of thoſe Fictions of Law 


which ſtripped him of his Juriſdiction under 
his Majeſty : Fictions contrary to Nature, and 
even beyond Poetical Licence, or the Painter's 
Imagination. Delphinum ſylvis appingit, fluftibus 
Aprum : A Ship is under fail in Cheapſide to 
make a Contract at Land, or found an Action 
of Trover. 

If the Locality only gives 2 Ju riſdiction, and 
not the Nature of the Cauſe as a Marine Affair, 
ariſing from the Sea; may we not be appre- 
henſive, that by the fame Rules whereby other 


Majeſty's Power of manning his Fleets, in the 
Time of need, by Warrants from the Lord 
High Admiral for impreſſing Seamen, at leaſt 


Rivers, between the extreme Points of Land, 
may not be impeded, and the Realm left de- 


fenceleſs ? 

The Conſequence of this may be worth the 
Conſideration of thoſe at the Helm ; and I may 
again refer to Dr. Ridley upon this Point, 
«© That to reſtrain either of thefe Juriſdictions 
<< to their own Place, and to provide that one 
*in his Greatneſs do not ſwell up againſt the 
| „ other, 


— il. as. 


F 


« other, the Law has ſet Bounds and Limits 


& Which they ſhall not paſs ---- Forthatthedimi- 


„ niſhing of either is a Wrong to the Prince 


&« from whom they are derived, who is no 


i lefs Lord of the Sea than he is King of the 


6c Land.” 


The Tryal by Juries is certainly well adapted 
to the Belle Conſtitution in many Caſes, 


but it is not to be the only Method of Tryal ; 
for by Magna Charta, ** It is either 1 the 


judgment of Peers, or by the Law o the 


Land:“ And the Method of Tryal in the 
Courts of 9 and Exchequer, of Admi- 
n N In 7 and the Eccleſiaſtical Courts, 

atters to their Cognizance, is 
as much che yo = the Land, as a Tryal by 
Juries. And Experience verily ſhows us, 
that where the Rights of the Crown, or of the 
Clergy, are concerned, they do not meet with 
the ſame fair Conſideration from a Jury, as in 


other Caſes: And the Reaſon is evident ; on the 
one Side it may prove to be their own Caſe, on 


the other it never can. 

Where Doubts ariſe in relation to the Bounds 
of Juriſdiction, it is neceſſary that there ſhould 
be an Umpire to determine them, otherwiſe 
the Subject would be haraſſed between two equal 
independent Powers; but where that Umpirage 
is to be placed is the Queſtion, Whether in thoſe 
Courts which may thereby draw the Cogni- 
zance of Cauſes prohibited to themſelves, or in 
one which can have no Increaſe of Power or Ad- 

e thereby, 

1 is admitted by the nailer, 0 © That if 
* the Right claimed by the Temporal Courts 
“of granting Prohibitions * ied the Power of 


66 * their at 3 
+ luradity 


leaſure, the Ab- #- 43» 
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ce « ſurdiry would. be as eat, a his. Lordſhip 


Fa 
+ 16 Oath. „And that 70 Power and W a le». 

P. 4. 
- +: Tho? Power and Right 
1 : 


{5 


& endeavours to fe reſent it... But chat the 
unds are pil 22 Law and immemorial 
*uſtom, de Which che Judges are bound by 


« gal Senſe are the ſame. 98 


br may be 222 | ſame 


Law. 3 it is begging the Que - 


ſtion, or or reſolving all MP. ower 3, ſince the 


Right Was the Point i in dif pute: I ng be 


a Power in fact only and all parts of our Con- 


ſtitution have at times both known and felt it. 
The Four of the Pope, the Power of the Pro- 
tector, and the Power of diſpenſing with all 
Laws, have been ſo ſeverely felt, that it may 


make us ſenſible of our preſent Happineſs under 
his Majeſty, where Power and Right are, the 


ſame: And as the Prerogative of the Crown 


is only made uſe of to preſerve and maintain the 
1 of the Sudeck, ſo the Liberty of the 
Subject ought in no branch to be made uſe of, 
to the diminiſhing the juſt Prerogatives of * 
Crown, under whoſe Authority all U uriſdiction 
is ( xerciſcd. 1 

the Rigbt in this Caſe ought only w be. 
conlidered, it is then inumaterial Whether the 
Judges ated upon Oath. or 7 For was ever 
ſuch a thing known the . Claimants 
to be made a judge E upon his 
own Oath e be he would do Right? I am 


ſatisfied that thoſe great Men w not, either 


in their publick or . Capaci " what . 
they /hought the leaſt Injuſtice to ber they 


were not upon Oath: "in the Reaſon why the 
Law prohibits .any one to be Judge. in his own. 


| Cauſe, is not that it ſuſpects his In 


leſt his Judgmens itſelf ſhould, be bia ed. "The. 
greateſt 


9 


greateſt Petr of the Realm 3 be Witnels 
for himſelf not upon an Imagination that he 


would forfeit his Honour to increaſe his bwn 


Power or Profit; but |Facil? eredimus quod vblu- 
mus, we are naturally inclined to judge moſt fa- 
vourably on our on Side, en we act with 
the greateſt Integrity. 

Are then the Bounds of Jerifietion ſettled by 
Law of immemorial Cuſtom F By Law I pre- 
ſume the Examiner means written or Statute 
Law, as diſtinguiſhed from Cuſtom or imme- 
morial Uſage. OFF by Statute, there is no need 
of Cuſtom, for that is ſufficient '5 nor onght 
Cuſtom to ſet it aſide. The Eccleſiaſtical Ju- 
riſdiction is deſcribed by the 24 Hen. 8. The 
Admiralty by the Statutes of Richard 2. and 


Hen, 4. to Things done or arifing upon the Sea, 


as in the Time of Edo 3. Whatever then 1s 


allowed by theſe Statutes, Cuſtom or Uſage can't 


take away; The Las of Oleron were at that 
Time in uſe, and may ſhow in ſome Meaſure 
how much more extenſive the Admiralty Juriſ- 
diction was, than now it iss. 


But the Protiibitions: complairied of are thoſe ' 


which are ſaid to. ariſe from Cuſtom, that is, 
from Precedents and the Determination of the 
Judges. Theſe where they ate ancient and uni- 
form may be a Proof of immemorial Cuſtorn : 
But where tht more ancient Rules and Uſage 
of the Courts have been different from the 
later Determinations; where the ſame Court 
at different Times have been of different 
Opinions; where not only the Judges of one 
Court have been divided among themſelves, 
but one Common Law Court upon- the ſame 
Point differs from another, as Variety of In- 
1 may be given; to found immemorial 
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Wenn 

Uſage or Cuſtom n, l 
ther Juriſdiction of that Right they were in 
Poſſeſſion of, is not — to their De 
terminations in other Caſes, e that a 
 Jatter»Uſage ſhould controul a er which N 
more ancient. Beſides, if Precedents make the 
the Law, and the Courts make Precedents, it is 
| giving them a legiſlative Power, 
If the Examiner had argued without Refledi. 


ons, without forced and malicious Inferences 


againſt his Adverfary, theſe are Points which 
every Britiſh Subject has a Liberty of enquiring 
into. But as it is not his Lordſhip's Opinion, 
but his Reputation, his Honour, his Integrity 
is attacked, it will be anExcuſe for me in treating 
him more freely on this Head, which I would 
otherwiſe have avoided ; and unleſs he appears 


well founded in yd , the Reflection will 
urn upon himſelf 15 7.1 23% yall | 


Is it plain then, -thar altho MAL an has Ate | 


the Bounds of Juriſdiction, they are unſettlell 
by Precedents, and does it not ſhow the Equity 


of having a common Umpire? I ſhall aſſign 


ſome Reaſons therefore why his reg dau 
chuſe the Court of Chancery. 

' Firſt, It is the Oficina Brevium, from whetie 
Original Writs iſſue, and from whence, it is 
not denied, that originally theſe Writs'of Pro- 
hibition did iſſue; and if confined to that Court 
it would prevent the great Variety of Determi- 
nations, and the Increaſe of Prohibitions; which 
according to the preſent Courſe muſt neceſſarily 
in Time ſwallow up the Remains of every Ju- 
: that is ſubje& thereto; and this not 


any Impinntics on the Judges, but from 
the natura} Conſequence of different Opinions, 
wang 1 happen among the greateſt Men. If 


Rules 


1 


Rules which may bave been applied to a parti- 


cular Caſe, ſhall be Extended to all, and con- 
to the Maxim Non ex Regula Jus ſumatur, 
hen ex N ſr pu eſt, Regula fiat; the Rule ſhall 

w, and not the Law the Rule, 
Fo a — once made by Judges who might 
be too favourable to their own Juriſdiction is 


to govern thoſe who come aſter, and from an 


erroneous Practice ſhall become the Law of the 
Court, this. Extenſion of one Juriſdiction muſt 


neceſſarily diminiſh the other. Under the Force 


ef Precedent, what are already become of all 
the inferior Courts of the Kingdom, where 
Juſtice was heretofore adminiſtred nearer home, 
and at an eaſier Rate? Are they not almoſt all 
abſorbed by the great Ocean, whilſt thoſe 
ſmaller Streams of Juſtice are left dry ? 

Where Conſultation is once duly granted, 
the Law has directed there ſhall be no new Pro- 5 
hibition unleſs the Libel be alter'd. Where 


co Ed. 3s 


EY 
a Prohibition is denied, and the Rule diſcharged, 


it has the ſame Effect as a Conſultation, If chi 


were confined to one Court only, it can't be 
preſumed the ſame judge would alter his Opi- 
nion; but if they may go from Court to Court, 
and after it has been denied by one, without 
any Alteration of the Libel, it may be granted 
by. another, Variety of Judgments may more 
eaſily happen, and the Judgment of one Court 
be revers d by another, which is its Equal. 
Whereas if a Prohibition be granted by one, 
they cannot apply to another to diſcharge it. 
But further, it has been obſerved, that when a 
Rule is granted in one Court, there muſt be a 


Majority of the Judges of that Court to diſ- 


charge it, otherwiſe it is binding. When that 
1 has diſcharged it, the Party *PPIYINS 
E or 
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fol. 5. 


User che Odds againſt all thoſe which the Ex- 


Xs Rules received in the Courts at Common Law 
in relation to the Grant of Prohibitions, which 


Chriſtianitatis impediatur, ubi cognitio cauſe 
Priuci alis ad forum Eccleſiaſticum noſcitur per- 


= a Prohibit tion an the nent; and hen 
diſcharged pf SRL by a Majority | of that 
Court, proceed to a third; and an equal Num- 
ber there mall fix the Prohibition, and thereby 


take away the other's Juriſdiction. Are the 


Suitors in this Caſe — OO Foot ? If the 
Lay, De ine, be a Lottery, 
let thoſe who un te the Chances, 
© B00 the natural Variety * human judgments, 

in diſputable Points, amongſt Men of the greateſt 
Judgment, Learning and Integrity, and con- 


_ aminer calls 5 Juriſdictions. Two 
Judges out of twelye may ſtop their Proceedings, 
J nine are required to diſcharge the Prohi- 
bition. Is it poſſible: that any 1 can 
long ſubſiſt under theſe Diffculies N nnd $2fY 

A ſecond Reaſon may be, that there are ee 


might not be approved of by the Court of 
Chancery, as a common Umpire between both 
a e It is an i ai Rule in Law, 
t the Cognizance of the Acceſſary ſhall fol- 
low the Nature of the Principal; and therefore 
if a Marriage, which is undoubtedly of a gu 

ſiaſtical 5 — ariſes ane e 
be he 


| Su of Temporal Cogn 


y. a Jury; and anciently the ſame Rule was 


| a 70h to the Spiritual Courts, Non oft conſo- 


num. Rationi quod cognitio acceſſorii in curid 


tinere. Notwithſtanding this, if a Temporal 
Incident ariſes in 'a Cauſe hire, the Ord! 
it is now become a Ground for a Prohibition, 


| 2s in Due D to Eccleſiaſtical Matters 
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In — T hes, 7.1 2 ſuch | 
| Incidents ; and go ingenious Distinction is * 


not ob defeftin Turiſdictionts, but oh 28 


Rice, as if the Incident might not be tried 
in the fame Manner as the Principal. Ih 


Church -Wardens Accounts, which are cerfainly 
incident to Caufes of Rate, and the Cauſes r 
lating to the Repairs of the Church, whiec 
were always thought to be properly before the 
pry, 55 prohibited; and I don't ſee that 


e Temporal Courts have as yet any known 


way of giving Redreſs themſelves; but it may 
in thoſe Caſes be hoped they will find one, 


or elſe the Subject may be injured and not find 


a Remedy in any Court, Where is the Eq a0 
that the ſame general Rule ſhould have a diff 


rent Interpretation, as it either relates to our 


ſelves or others? Was not this Alteration en- 
larging and extending their Bounds at Pleaſure, 


which is the Abſurdity complained of? +» 


Again, in the Interpretation of Statutes, it is 
a received Rule, that where a Juriſdiction is 
given to any other Court, which did belong to 
the Temporal Courts, their Juriſdiction is not 
thereby taken away without expreſs and poſitive 
Words ; and the ſame Rule was allowed to the 
Eccleſiaſtical Courts, as I have already men- 


tioned from, Lord Cote as a ſettled Maxim al- Ct. 5 
lowed in all their Books'; yet what Numbers 955 45 , 


of Prohibitions have been n upon a dif. © 
ferent Rule, that unleſs there be a ſaving Clauſe 


in the Statute, . the Ordinary $ Power is taken Laws. 
away? And this more particularly in the Pu- 


niſhment of Vice? Can it be preſumed to have 
been the Deſign of the Ls, that when 
the Fre req enCy and Increaſe of Vice called for 

er Püniſhnient, they intended, without ex- 
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E perhaps leſs effectual, or not rather that 


either might puniſh 3 in their own Way? © 4 
Another Point in which an Alteration might 


be hoped for is, the Time of applying for a 
Prohibition, which is to be granted upon the 
View of the Libel, It is frequent for a Defen- 
dant to join Iſſue in the Cauſe, proceed to Sen- 


tence, take his Chance ether from the De- 


fect of Proof or otherwiſe) of being diſmiſſed 
© with Coſts, or elſe to appeal and try another 
Sentence; and if he fails after all this to obtain 


a2 Prohibition, whilſt the Plaintiff can have no 


— Redreſs for his Expence or Loſs of Time. Ex- 
eeptions to a Juriſdiction is generally the firſt 


a Step, and ſhould be made in Initio Litis; and 


it is too great an Advantage on one Side, to 
try the Opinion of that Court, whoſe Auchority 
he afterwards denies. 

3. That it ſhould be confined to one Court, 
is more for the Benefit of the Subject, which 
is principally to be conſidered; for the Law 
was made for the Subject, and not the Subject 
for the Law. However beneficial the Uncertain- 
ty of the Law may be to the Practicers in any 

-ourts, the Subject ſuffers for it. Great is the 
Expence in ſettling Precedents; and it is but. 

little Comfort to a Man, after ſpending a great 
Part of his Eſtate, only to have his Name 
quoted in another Caſe. It cannot be for the 
Subject's Advantage to have all the Cauſes in 
the Kingdom brought into Weſtminſter-Hall, 


which muſt be the Effect of deſtroying the other 


Juriſdictions; and every Cauſe which is brought 
from another Juriſdiftion muſt create an Un- 
Oy until it is adapted to the Rules of Com- 

mon 


CY 


ing it, to take away chat W which 
iht not be alone ſufficient, and fubſtituts ano- 


Po 0882] 
mon Law, to which it was before a 8 
I This is much ſtronger in Admiralty Cauſes, 
t I wherein. Foreigners are concerned, and whoſe 
Rules are better known to them. Juſtice iS 
© WW equally due in ſmall Matters, as well as in great; 
and if the Superiority the Examiner contends 
for were to take place, not only the Preroga- 
tive of the Crown would be leſſened by blending 
all Juriſdiction, but the Purſuit of Right would 
be too expenſive in Matters of lefs. concern. 
ny the Laws of King Edgar, the King might 
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not be troubled with ordinary Matters, Nemo Land. 
« in lite Regem be niſi quidem Domi Archzol. 
40 Juſtitiam conſequi aut impetrare non poterit; . yn 
e ſin ſummo Jure Domi urgeatur, ad Regem, mn 

ut 18 onus aliqua ex parteallevet, provocato.” 

The. preſerving the Bounds of Juriſdiction di- 

ſtinct and ſeparate, is for the Eaſe of the Sub- 

ject, | that he may know with greater Certainty 

to what Court to apply, and not be carried about 

from Court to Court, in queſt of the proper 

Seat of Juſtice, whilft the poor Client, like 
Syſphus, having forced his Stone with the ut- 

moſt of his Strength up to the Top of the 
Hill, finds his Labour renewed by its rowling 

down again upon him, and the Cauſe, 

which he well 19 was near at an End, ſtops, 

only to begin ag The leaving then the De- 
termination — to one Court rather than to 

many, as it muſt be attended with leſs Variety | 
of Opinions, will make it more certain, eſpe- * 6 
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cially if that Court receives no Increaſe of Power 
by its Determination. 

This Complaint againſt Prohibitions- was 
made, the Examiner ſays, in the weak Reign of 
Tamesl. And what was the Effect of it, in 
that weak Reign ? No Regard was had to * 
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„d far -as their 3 1 ary Uſe 
of them in the 789 ies requires, 
de the Advancement of the one increaſeth,' 7 


« the Practice of the othet decreaſerh, Þ oY 


. 4e kially if the one hath got the Coletti 


& ih Fat more than the other, which . 75. . the 
«© only Cauſe at this Day of che Overflowing of 


* 0 the one, and the Ebbing of the other; 1 — 


it is in his Sacred ajeſty. to redreſs it, 


The e not by taking any thing from that Pro- 


« feffion that is theirs, but "the reſtoring to this 
* Profeſſion that which is their ow]... 

I hope then that upon this Head the Cenſii- 
: ter will miſs his Aim, and what was meant 
for the Support of the Prerogative of the 
Crown, and fixing the Supremacy upon its true 
Baſis, as alſo for the Subject's Eaſe, will not be 
thought to be an Afront” to the Juſtice of the 
Kingdom, or to border very near on a Libel on our 
Conſtitution, by any Perſon who has a Regard for 
the Rights of die uad Good of che 
Subject. 


© The next Point which kis Tel, or ra- 
ther the Legiſlature, is cenſured for aſſerting is, 
% The Vubtvlrayr, Sufficiency, and Integrity « 
<« the Body pe or the Church of Eng 
e wirhgut the intermeddling of any exterior 
<< Perſon in all Matters where any Cauſe of the 
Divine Law or — Learning ſhall co 
in Queſtion, and the Ane * l 
6c uch 


1 67 
« ſuch Offices and Duties as to their Rooms Spiri- 
« tal ſhall appertain.” And the Corollaries or 
Concluſions which his Lordſhip has deduced gm. 
from thence are ftiled --- Aiming at 4 Monopoly p. 66. 
Power in the Clergy --- a Diiination of t 
Higb Court of Parliament, --- ſuperſeding the un-. 
doubted Principles of- the Law As of Par- 5. 153. 
Hament too "derogatory to the Ning Preroga- 

tive, and repugnant to the known Laws of be * 
Land ---- inconfiſtent with the Ar of Submiſion. 
- This is a heavy Charge; theſe are hard Ex) 

jons, and ought to be well grounded: But 

K thi be raifed only from falſe and forced 
Conſtructions, from Principles deſtructive of the 
Church of England, derogatory to the Prero- 
gative Royal, and contrary to the Laws and 
Uſage of the Kingdom 3 he vill then be found 
a falſe Witneſs and an infamous Detractor. 

His Lordſhip upon every Occaſion throughout 
this Elaborate Work, has in the ſtrongeſt 
Terms aſſerted his Majeſty's Prerogative and Su- 
premacy, has claimed the Exerciſe of no Ju- 
riſdiction but in Subordination to him only, 
and according to the known Laws of the Land 
and not otherwiſe. There is a general Miſre- 
preſentatioh thro* the whole Courſe of the Ex- 
amines Argument of thoſe Words of his Lord- 
ſhip, That the preſent Rule of Government Pref 5. 3. 
and Diſeipline in the Church, are the Laws 
in being of all Kinds.” Thus, he —_—_ 
„ Experience did convince us that the Spiri- 
* tyalty are — with a ſuperior Knowledge 
and of the Laws in being of all Exam. 
% Kinds of the Common Law Reports, (a p. 55, 56, 
Library of themſelves) ---- let me add, of 
6% the Body of the Civil Law.“ As if a 
thorough Knowledge of all the various | 
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of the Laus enumerated, was neceſſary towards 
acompleat Underſtanding of thoſe Rules by which 
the Church is governed; as if Tenures and 
Crown Law was a neceſſary Part of their Study: 
When in common Senſe and Meaning it implies 
no more, than the Knowledge of the Laws 
relating to that particular Subject; which altho' 
too extenſive; as all our Laws are, yet the pre- 
ſent cenſured Work may convince any unpre- 
judiced Perſon. that its learned Author had at- 
tained thereto, at an early Age of Life, with- 
out interrupting thoſe Studies whereby our Holy 
Religion has by him been with ſo great S 
defended; But how the Body of the Civil Law 
came to be neceſſary I can't imagine, - ſince the 
Laws therein which relate to the Government 
of the Church have by the Compilers thereof 
been transferred into the Body of the Canon 
The learned Author, in reciting the Series in 
which he had placed the ſeveral Laws, having 
before ſpoken of the Biſhops Power by the 


Word of God, tells us, The Statute Law, 


&* tho? reckoned firſt in point of Authority, 
comes properly in the laſt Place when con- 
% fidered as part of the Eccleſiaſtical Law of 
the Church of England.” Here the Exami- 
ner obſerves, That he always eſteem'd the 


Common and Statute Law as the beſt, if not 


«© the only Eſtabliſhment, on which any Autho- 
s rity can ſtand in England, and is ſcandalized 
« at the Expreſſion of the additional Strength 
of Common and Statute Law.“ His Lord- 
ſhip has reckoned the Statute Law firſt in point 
of Negal Authority, and placed it laſt, as it con- 
trouls all others : But to ſay that the Statute and 
Common Law is the only Authority, is deroga- 


' tory 


1.651 


to the K e and Su remacy: 
— the Biſhops 5 Clergy in hg . 
ſembled by virtue of the King's Writ”. are na- 
bled to make Laws Spiritual for che Govern- 
ment of the Church, Which being ratified by the 
King, have a legal Authority m Matters Spi- 


- 


a. 


ritual. And as the Canons of the Church of 
England had not their Original from the Com- 
mon or Statute Law, but were derived from the 
Apoſtles and from the Primitive Church, from 
the four firſt General Councils, and Nom ſuch 
Conſtitutions as under the Authority of the 
Crown have been made by the Clergy here; 
thoſe may properly be called an additional 
Strength. And the Examiner forgot one Autho- 
rity, viz, the Divine Law, which had not its 
Original nor has its Authority from either of 
the Laws he mentions, and which. is. certainly 
the Beſt, and qught to have ſome weight a- 
mongſt the Lays of this Kingdom. What he is 
ſcandalized at is, that it mould be in the Power 
of the Crown, by virtue of its undoubted Pre- 
rogative,. to ratify and confirm ſuch Laws and 
Canons as have paſſed both Houſes of Convo- 
cation; which is a direct Infringement of the 
Regal Supremacy in the King's Legiſlative Ca- 
pacity, as the fixing of the Supremacy i in Mat- 
minſter-Hall was in mis Judicial, 

It cannot, I believe, be denied by any one 
that the preſent Members of the Body Sp Kw 
are, in every view, at leaſt equal to thoſe Ne at 
the Time that Statute was made, in general 
compoſed that Body; in Purity of Religion, 
Piety, , Loyalty, Exemplarineſs of Life, Learn- 
ing, Compaſſion and Tenderneſs towards thoſe 
who thro* unhappy Scruples divide from them, 

How can they then be thought lef — 
| either 
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OD 6 ther for Know or Inmgpity 3 
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W to are any r negledt 
af der Buy, for Vice or Immorality, are un- 
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worthy of their Function; if any who are under 
their Care deſerve not the common Name of 
z. that is his Lardſhip's Complaint, 


Chriſtians; 
| that the Power of the Church is reſtrained from 


cutting them off from its Communion ; that is the 
Power he does deſire, the 22 the Difobe- 
dient, the Criminous to correft and pump. 85 
this we are frequently told would in many Caſ 

be an Incroachment on the n Power, 
either to enquire, or to correct. 05 


The Examiner's Objections will naturally lead 
me to conſider. the Sufficiency: of the Body Spiri- 
tual in their ſeveral Rooms or Capacities, 1. In 
their legiſlative Capacity, as. the beſt Judges. of 
what Laws are. moſt proper for promoting of 
Religion and the Good of. the Church, as alſo 
of 2 Aſſiſtance it ſtands in need of from the 
State. 2. In their prudential Capacity, as the 
beſt Aſſiſtants to the Prince in the Adminiſtration 
of all Affairs which concern Spiritual Perſons 


or Things, 3. In their judicial. Capacity _ 


| FTE Province to which the. Law has al 
(Om 


d cee ado * 
piri an to WS 
of the Church. he 

A Man muſt 93 1 be a. Stranger to our 
Hiſtory, and utterly unacquainted with our 
Laws and Conn wy who does not know 
that there are two Legiſlatures, now ſubſting 
amongſt us; the one which is Supreme and 
ral, called the Temporal, in Billinction from, the 
other which is called the Spiritual, without any 


Diminution 
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two, have been aſſembled for. e. nt Ends. 
ne 2 l te oe e . e eee 
ſ quite 7 at 4 
intermeddled in te proper Bain Me ape 

And no ane can cenſure 2 in this 
Point without diminiſhing the Prerogative of 
the Cramn, which is the Head of both. 

The Intereſts of the Church, and the Good 
of Religion, are ſo inter woven with: the State, 
and ſo eſſential a Part of it, that the ſupreme 
Legiſlature muſt and have at all Times taken it 
under their Care and Conſideration, and have 
made Laws for the Good of both, conſiſtent 
with their Duty to God, and the Temporal 
Welfare of theſe Realms: Their Power the 
Law has not, cannot reſtrain; but it is left to 
their Conſciences, as they will hereafter; anſwer 
to God for the Truſt repoſed in them: And the 
ſtraining of any Expreſſion of the learned Au- 
thor. to the Diminution of their Authority, is 
injurious to him, and founded in Falſhood N. 
Malice: For chat, notwithſtanding this general 
Power, there is likewiſe a Legiſlature in Matters 
Spiritual where the Convocations of the Biſhops 
and Clergy, aſſembled by virtue of the King's 
Writs, have a Power to make Laws, which 
being duly ratified. and confirmed by him, are 
as binding as any other Laws: And whenever 
any Matter of Divine Law or Spiritual Learn- 
ing hath come in Queſtion, it hath by the Con- 
ſtitution and known Laws of the Realm been 
left to their Determination and Direction. 

The Examiner can give no Inſtance where the 
Temporal Legiſlature ever primarily took under 
Conſideration any diſputed Points 5 Religion: 


Qur Amen our-Laturgy will not be Hu ta: 


have 


| Ruan. 


p. 71. 


. 3 
nay even $5] A ple ary of the Kin! 
Supremacy, (tho' with a ſtrong ong_Oppo poſition a- 
mongſt the Popiſh Clergy) was made in 
Convocation before it was nized in Par- 
liament. As to the Act of rmity he men- 


tions, againſt which all the Kits proteſted, 


an incautious Reader might be led to im 

that there had been only one Act of that 

at the Beginning of the Reformation, and. that 
it had been oppoſed by all the Biſhops in Par- 
liament : He ought therefore to have been ſo 
ingenuous, tho? it had hurt his Argument, to 
take notice, that the Publick Liturgy of ' the 


Church of England had before been confirmed 
in Parliament, 5 and 6 Edw. VI. to which 


the Biſhops were conſenting. | This Act was 
repealed 1 Marie. The Perſecutions of that 
Reign are too well known, and the Spirit of 
the Biſhops made by her: But when Queen Eli- 
zabeth _— to a 2 1 Eliz. this Act 
Was 1 and the Litu in re- 
el, ſame as had been 'a King Baus 
Time, excepting ſome few Alterations. This 
Repeal and Confirmation the Popiſh Biſhops 
oppoſed and proteſted againſt ; but it cannot 
with any Colour of Truth be pretended, © that 
the Alterations in the . were made by 
the Parliament, or prepared by the Laity ; 
or that they at either Time otherwiſe interpoſed, 
than by approving, confirming and eſtabliſhing 

what had been before prepared” and was laid 
before them. The Reformation was ſo far from 


being conducted altogether by Lay Councils, 


that it was begun and carried on under the Royal 
Supremacy by the Clergy, who were our firſt 
Reformers, and who conducted and ſettled all 

Points 
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points i in Religion, which, as oft as there was 
Occaſion, were afterwards confirmed and en- 
forced: bythe ene of the Temporal Le- 
giſlature, £ 

The Power of the Spiritual Legiſlature is 
donfined to Matters Spiritual, nor can their 
Sanction extend to what is merely Temporal; not 


that they are debarr'd from inquiring, debating 


and conſidering of any thing Temporal which 
may concern the promoting Religion and the 
Good of the Church ; not indeed in an autho- 
ritative Way, as in others; but the known and 
ancient Method hath been for the Convocation 
in ſuch Caſes to petition the King and Parlia- 
ment for their Aſſiſtance, and to leave it to their 
Direction. If then his Lordſhip has ſubmitted 
to them any Matters of a Temporal Nature, 
if any of thoſe which the Examiner calls his 
Candidates are ſuch, . or even the Improve- 
ment of our Conſtitution and the Amend- 
* ment of the Laws in being of all Minds, as far 
6 25 concerns the Church, her Power, and 
* Privileges, as the Subject of ſynodical En- 
* quiry and Debates ;** it is unjuſtly ſaid to be 
contrary to the Act of Submiſſion, or a Diminu- 
tion of the Authority of the Parliament; ſince 
in all Matters Spiritual they have, under his 
Majeſty's lawful I a legiſlative Power; 
and in all Matters Temporal which relate to 
the Church, they, as his Council Extraordinary 
— Eccleſiaſtical Affairs, may addreſs his Majeſty 
r petition the Parliament, and are, as ſuch, 
the beſt Judges of what Aſſiſtance the Church 
ſtands in need of from the State. 


AU dge Hales, in his Analyſis of the Law, 
te 


us that © the King's Extraordinary Councils 


er are of e Secular and Temporal. * 
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bind the Su 20 without him. 2. In making 


[6] 
4 2. Eccleſiaſtical or Spiritual. be King's 


« Extrao Councils Secular are the 
« Houſe of Peers and the Houſe of Commons. 


The extraordinary Eccleſiaſtical Councils are 


« the upper and lower Houſe of Convocation.” 

„„The King's Right of Dominion or Empire 
% (amongſt other Powers) conſiſts, in 
% Statute Laws or Acts of Parliament: For 
e tho? the King cannot make fuch Laws him- 
« {elf without the Conſent of both Houſes of 
« Parliament, yet no Law can be made to 


« Fecleſiaſtical Laws or Canons Eccleſiaſtical, 
„which if kept within the Bounds of Eccle- 
< faſtical Cognizance, are admitted here with- 
<« in this Kingdom. As theſe Laws cannot be 
made without the King's Conſent, ſo neither 
can the King ordain ſuch Laws, without the 
c Clergy in Convocation aſſembled.” 
If we may rely upon the Opinion of the pre- 
ſent Archbiſhop of! Ca Canterbury, he ſays, I 
ee have freely profeſſed, and I ſtill do declare 
«jt; that tho the Law of England: has, as I 
<<. conceive, put the whole Pants of afſembling 


_ «our Convocations into the Nyg's Hands, yet 


it was with a Suppoſition that he. would uſe 
< that Power to the Good of the Church and 
Realm, which intruſted him with it. That 
in order thereto, he is obliged, both as a 
% Chriſtian and a King, not to hinder our Bi- 
«© ſhops and Clergy: from meeting and acting 
© whenever it ſhould be for the Benefit of the 
Church ſo to do: Aid chat in judging of 
* this he ought to have a ſpecial Regard to the 
Advicꝭ and Requeſts of the Fathers and Go- 
s vernors of the Church; and not lightly re- 


11 fu them the Liberty of convening,” 2s often 
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„ e ee ee 
as they ſhall humbly defire it of him.“ The 
Examiner tells us, That it is owing to the 
« Wiſdom of the Adminiſtration, and its ten- 
© der'R to the Clergy, that their Atten+ 
« dance in Convocation has been ſo happily 
«« difpenſed. with for ſome Years paſt ;* yet, 
from the ſame tender Regard for them, when 
his Majeſty ſhall ſee Occaſion, he may require 
their Attendance, at leaſt that they may not 
be looked upon as Strangers to our Conſti- 
ion. | 
© The Clergy of this Realm, not only the Pre- 
lates, - but likewiſe the inferior Clergy by their 
Proctors, were heretofore ſummoned to Parlia- 
ment, and (notwithſtanding the Opinion of ſome 
tothe contrary) had a Voice of Aſſent therein; and 
his Grace informs us of the Difference between 
the Parliamentary Convention and the Provin- 


Exang. 


x 
p. 62. 


Wakes 
State of 
the Ch. 


c. p. 65. 


cial Convocation: Thus much, ſays the p. 54. 


„ Archbiſhop, I may affirm, that it was al- 
* ways accounted the proper Right of the 
“ Clergy, in their own Provincial Synods, and 
not in their Parliamentary Convocations, to 


make Eccleſiaſtical Canons and Conſtitutions. 


That the Provincial Convocation was (within 
* its own. Bounds) a complete Eccleſiaſtical 
« Aſſembly, and acted by its own Eccleſialti- 
* cal Power and Authority. The Clergy 
« were therein tied up to Eccleſiaſtical Cauſes 
* and Things.” And he gives an Inſtance 
from the Acts of Convocation 1452, when 


the Clergy ſeem to have left off coming to 7 g 
* the Parliament, and to have aſſembled only, 


* is now they do, in their Provincial Capacity. 
* In the fourth Seſſion of this Convocation, 


© the Prolocutor of the lower Houſe being 


asked by the Archbiſſiop whether he had any 
2 14 F 2 * Thing 


Regiſt. 


Tho. Kemp. 


rch. 
Cant. act. 
Conv. Feb. 


7» 1452, 


fol. 219, 


C. 


94 4. Eyg land, inſtanced in man 7 hings in 2 
; a 00> aden Oration he made thereu 


[ 070 il 
% Thing. benden Ret in behalf of 4 Cl 


70 ue needed Reformation in the Churc i 


being, commanded by the Abs: to put 
& them in Writing. and ſo tender them to the 
« Fathers; they came to this Reſolution con- 
«© cerning them, That foraſmuch as thoſe * 
* 2obich © needed Reformation in the Church of 
« England, concerned the King” s Majeſty, bf 
& the Laws of the Realm, and fo were not at 
&« all ſubjeft to the Definition and Sentence of, the 
&« ſaid Council, the moſt Reverend the Arch- 
<« biſhop, and the Right. Reverend the Biſhops 
„there preſent, fouls be intreated in behalf of 
the Clergy, effettually to preſs.the King, with 
„ the Lords and Commons, for a Reformation 


4 of them in the Parliament, which was in a 


& a few Days after to begin at Reading. And 
four of their Houſe "were pitch'd upon to ſollicit 
and inform the Archbiſhop, Biſhops, and Pre- 
hates, concerning the Affairs to be reformed, in 
&« Parliament.” 
Thus may we ſee the Beauty and Symmetry of 
our Conſtitution, whilſt' each Part has its own 
proper Function and Capacity, without inter- 
rupting or interfering with, but aſſiſti ng, each 
other. It is no Diminution then to the 1 50 
rity or Wiſdom of our Temporal Legiſlature, 
to be aſſiſted by the Spirinaky in that which 
is their proper Province, whilſt They employ. 
their great Talents and Abilities in lde 
into the different Intereſts of Nations and 
doms, the State of Peace and War, the Leagues 
with Foreign Princes, the Defence of the Na- 
tion by our Fleets and Armies, the Supporting 
the Honour and Dignity of the Crown, the, 
be It Improving 
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Impfoving 2 Trade, che Promoting of In- 
on and in all that extenſive Field of Know: 
ge, on which our Temporal Welfare depends. 
Wer ſhould they diſdain that in their publick 

Capacity, hich” Is their Practice in their pri- 
vate, of being inſtructed in Points of Religion 
by thoſe who are ſetapart for that Duty ? Whilſt 
then the Lay Elders are charging our Church 
with aiming at Independency, it is only to 
romote one more abſolute amongſt themſelves : 
or I would ask, Wherein is the King's Supre- 
macy allowed in any Part of their Religious 
Worſhip ? Have they not in ſpiritual Matters 
the Government of their Congregations inde- 

pendent of any Temporal Power? 

But the Examiner ſays, ** What if the Clergy 
% ſhould themſelves be corrupt, and ſuch they 
e have been.” But thank God, his utmoſt Ma- 
lice cannot charge it upon them now; their Reli- 
gion is unblemiſhed, their Loyalty unſuſpected, 
their Lives exemplary ; z whilſt the preſent Dan- 
ger is from the Libertiniſm, both in Principle 
and Practice, deſtructive of all Government, 
both in Church and State. 

To put this in another View: Would the Ex- 
aminer ſay, that he is an Enemy to our Con- 
ſtitution, who ſhould wiſh, that all Bills rela- 
ting to the Practice of the Law and the Tem- 
poral Courts, were to be firſt liked and. ap- 
proved of by the Judges? We know that it is 
uſual for the Houſe of Lords to command their 
Advice, and even to direct them to prepare the 
Bill; and for want of this we have ſeen Bills 
intended to prevent Delays, and leſſen Expence, 
and to render the Law more certain and plain, 
have no 'other Effect, than to multiply Suits, 
ind create Confuſion. > aha | 
F 3 I may 


1272 J , 


I may now conſider the Meſſige of 
Elizabeth to the Houſe of Commons, 22 
1372, for which that great | Princeſs. bas been 

 Indecently. reflected on by ſome; and, for reci- 

ting .whereof the | Bs — has drawn ſuch hard 

 Inferences againſt our learned Author 1 That 

© her Ma 1 s Pleaſure is, that from henceforth 

*© xo Bills ſhall be preferred or received into this 

| „ Houſe, unleſs the ſame ſhould, be firſt. conſidered 

4 e and liked by the Clergy. How far the Crown's 

| ſignifying their P — in this manner would 

not be. looked upon as Parliamentary, is not 

the Queſtion: E that 

in Queen Elizabeth and her Predeoeſſors Times, 

= Crown was in poſſeſſion of that Right of 

communicating 15 Hie leaſure to the Parliament, 

at what Time . in what Manner it thought 

roper: And perhaps no Prince was ever more 

ppy in keeping the Dignity and Preroga: 

tive * the —— or more careful of the Li- 

berties of the Subject, than ſhe was; and this 

was a Point wherein ſhe looked upon her Su- 

premacy as concerned. That this Meſſage was 

not then thought Unparliamentary, is evident 

from its being entered in the Journals of that 

Haaſe, without ay, Mark of its being diſ- 

Pleaſing. 

But the Queſtion is as to the Reaſonableneſ 

of it; and the Examiner aſks what are his Lord- 

ſhip's Sentiments of it? What Opinion does 

he deſire his Readers ſhould entertain of it? J 

may venture without his Lordſhip's Authority, 

conſidering him only as a Biſhop of the Church 

of England, to anſwer in the Words of his 

_ preſent Metropolitan; . A little more SO: 
the b. ©* rity than it now has, would, I am ſure, be 

&c. p. 64. better for the Church, and * think or the 

© State 
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4 State too. However it is to be hoped that in 
«© Matters of Religion, wherein the Clergy by 
<« their Order and Function, tho* not by any 
<< Parliamentary Right, ought to be adviſed 
* with as in the Articles of Religion, the Di/- 
<< cipline of tbe Church, and the Publick Litur- 


30 gies of it; they ſhall either be left entirely 


to do what properly belongs to them, or at 
« leaſt that no Law ſhall paſs in Parliament 
« without their Advice firſt taken therein. This 
«© Regard we muſt thankfully own has' hitherto 
been paid to our Biſhops and Clergy (in their 


„Spiritual, not Parliamentary Capacity,) and 


„ e ought to promiſe ourſelves, from the 


Wiſdom and Piety of our Princes and Par- 


< liaments, that this Liberty our Church ſhall 
« till continue to enjoy.” Yet this Liberty is 
by the Cenſurer ſtiled a dangerous Scheme of 
Church Power. 
I promiſe my ſelf my Reader's Excuſe for gi- 
ving him ſo many Extracts out of this learned 
Writer, who was concerned in Controverſy 
with one of a much more aſpiring Temper, 
and leſs favourable to thoſe who differed from 
him; as the Examiner's Intention ſeemed to 
be, to point out the Biſhop of London as the 
Author of a New Scheme for promoting of 
Church Power: Whereas it will hence appear, 
that the Ground of the Accuſation againſt him 
is, for maintaining thoſe Principles, which the 
and moſt moderate Prelates of the Church 
of England have without Contradiction advanced, 
and without which the Church Eſtabliſhment 
cannot be long ſupported : And that the Pa- 
rallel drawn between theſe two great Men was 


not ſo ſhort as ſome might be apt to imagine. 


Exam. 


p. 10, 18. 


L* 


The long P 
has quoted out of the Preface to the Codex, Sc. 
does not at all impeach the Power of the Le- 
giſlature to make what Laws they pleaſe, and 
to make uſe of what Aſſiſtance they judge pro- 
per; but in a fair Conſtruction amounts to no 
more than this, x. That, ordinarily ſpeaking, 
Clergymen may be preſumed to be the beft 
Judges of the Regulations and Improvements 


which are wanting in Church Matters. 2. That 


therefore calling in their Aſſiſtance, when ſuch 
Laws are in making, is the moſt likely 
to make wiſe and good Laws, 3. That thus, 
in fact, the Practice ſince the Reformation has 
been. 4. That inaſmuch as the Convocation of 
the | Biſhops and Clergy, duly licenſed by the 
King, have a Power of making Canons, 'whieh 
being confirmed by Royal Authority, are pro- 
perly the Eccle/iaſtical Laws of the Church of 
England, and have always been conſidered as 
ſuch; the moſt natural Way of regulating 
Abuſes, and making Improvements in the Con- 
ſtitution of the Church, is for the Convocation 
in the firſt Place to go as far as they can, by 
their own proper Authority, and when they can 
go no further, to pray the Aid of the Temporal 
Legiſlature. 5. That the mentioning Queen 
Elizabeth's Meſſage: to the Houſe, of Commons 
to prevent their proceeding in Church Matters, 
was of uſe to ſhow, that in thoſe Days it was 
thought no abſurd Thing to ſay, that Eccle- 
ſiaſtical Matters were moſt proper for the Con- 
ſideration of Eccleſiaſtical Perſons. 6. That 
nothing is ſaid in the Introduction to the Codex 


aſſage then » whith the Examiner 


Way 


Seren 
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Manner they think fit, to the end our Laws 
in all Caſes, if erroneous, may be corrected; 
if defective, ſapplied; if 1 inforced ; 
and if abuſed, refrained. Could the ſaying of 
any, or all theſe Things, have raiſed ſuch a 
tragical Outery, if there had not been a preme- 
ditated Deſign to repreſent every Thing in the 
moſt odious Colours, vithout Regard 0 Truth, 
or common Ingenuity ? 

I might diſmiſs this Head, but tht as the 
Examiner has endeavoured: to ſubvert the legal 
Power of the Church in making Laws in Spi- 
ritual Matters, ſo he would enervate thoſe al- 
ready made, and even take away the Sanction 
wake — obtained from Cuſtom, or Uſage; 

et is the Foundation of the Common 
3 the Land, as well in the — as in 
Temporal Courts. 

His Lordſhip is cenſured for ſaying, “ That 
* the Foreign Canon Laws, ariſing from General 
+. Councils and the Decrees of Popes, obtained 
in England before the Reformation by virtue of 
72 8 — own Authority; but that they have ſince 
<< ſybſiſted on the Foot of Cuſtom : Andby being 
e confirmed by the 25 H. 8, as far as they had 
+5, been received and practiſed here, not being 
*©,repugnant-to the Royal Prerogative, or the 
Las or Statutes of the Realm, had obtained 
t an additional Strength of Statute Law.“ This 
is wire-drawn into a Contradiction, becauſe he 
has in another Place admitted, that ſeveral 
Parts of that Law had not been Tecgived before 
the Reformation. As to the former Part, if he 
had been miſtaken, what is the Inference? Does 
he. give any further Authority to them at preſent 
than upon the Foot of Cuſtom confirmed by 
Act of Parliament, which is certainly an a 

| tiona 


both the Abſurdity 


Pref. p. 28. 


from the falſe Lig 
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tional Strength? None. Ho are ue then 
hurt by it, Jo as to occaſion a Reflection? But 
and Contradiction ariſes 
ht wherein he has placed it 
and his leaving out that | Clauſe 
which would have explained the whole: In 
* all Cauſes where no Rule was provided by 
$6, dem dun Domeſlick Law the Body of the 

nnn the Church for 
j e 

Altho' the Pope had no | lawful Authority 
here, yet it is too evident that he exerciſed one, 
and particularly by his pretended Power of re- 
ceiving A introduced his Laws by his 
own Authority ; and, notwithſtanding that this 
was an ufurped Authority, yet it cannot be 
—— but that it was exerciſed and ſubmitted to: 
ay further, the Papal Decrees, Cc. before the 
— may ly be {aid to have been 
by their own Authority, as they were 


binding 
— —ůpů— Hh Nation was 


actually ſubjected in thoſe Days, and thought 
themſelves obliged in Duty and Conſcience, and 
not only by Sufferance of the e n Con- 
ſent of the People. 

If the Pope intermeddied-i in T la- 
ters, and commanded Things contrary to the 
Law of the Land, or in — 
our Church had its own Domeſtick Laws, and 


in ſuch Matters was reſiſted 3 it follows not that 


in other Matters, which properly belonged to 
the Church, his Decrees, and the Decrees of 
General Councils, were not recorred ant cuayed 
by their own Authority. ; 

The Force of Practice before the Reformation, 


and fince, have been y, confounded, It is 


owned that fince the Reformation the Foreign 
| Canon 


L* ] 


Canon Law ſubſiſts upon former Practioe, be- 
cauſe the 25 H. 8. has made it to ſubſiſt, and 
not otherwiſe. And from thence ariſes the Uſe- 
* fulneſtof our Records, to prove from them that ſuch 
le i and ſuch Things were in praice before the Re- 
In formation, and ſo came under that Statute. But 
Yy it follows not from thence that they had no 
ie other Subſiſtance but upon the Foot of Practice, 
* before that Statute made them have no other. 
But now let us ſee the ſuperior Reaſoning of 
Y the Examiner, and the Juſtneſs of his Conclu- 
5 fions : He ſays, That the ancient Canons of 
4 6 lr Church were the Work of Provincial 
and Legatine Synods, holden in Derog 
e 


ation 5. 141. 
* to the Royal Supremacy, and by Authority 
derived from the Biſhop of Rome. He had 
taken the Pains, thro! many Pages before, to 
ſhow that our ancient Canons had their Original 
from the Laity, and were made in the Wi- 
tenagemot or Parliament, and reformed and 
| confirmed by the Conqueror, with the common 
| Conſent of the great Council of the Nation in 
Parliament aflembled. Now it ſerves his Pur- 
poſe to aſſert the contrary, he ſays, That they 
were the Work of Provincial or Legatine Sy- 
nods, holden under the Pope's Authority: 
Thus, rather than not contradict his Lordſhip, 
will he - contradict himſelf. He could not but 
be ſenfible, that ſuch an Original as he had 
given them, and their being continued in practice 
to the Time of the Statute, was as ſtrong a 
Foundation as any of the Common Laws of 
the Land, and did not want a ſaving Clauſe 
to ſupport them; but now the Scene is changed, 
and he will advance any thing to ſupport his 
OR. 1 Beſides, 


781 


Beſides, chat he ary 2 Meriopoli 108 
and Legatine Authority, is The'metro- 
politan Power is as ancient as the firſt Settlement 
of Chriſtian Churches; and is declared to be 
ancient ſo early as by the Hyſt Council of Nico. 
In Virtue of this Power they convened e 
Provincial Synods, long before the Uſt 


of the Church of Rome ʒ and no Archbi op of 


Canterbury was the P Legate till ſome time 
after — — rn they had the Le- 
gatine Power was it of any Advantage to them; 
in point of holding Synods, but only this, That 
whereas, as Metropolitans, they 7 only hold 
Provincial Synods, which they did both before 
and after the Reign of H. 1. by their Metropo- 
litical Power; pe als they were made Legates, 
they could hold National Synods: But the Pro: 
vincial Conſtitutions were all made by the proper 
Metropolitical Authority, and not at all by the 
Legatine Authority derived from the Pope, and 
therefore could not expire with the 1 Au. 
thority. 
However he aſſerts, That * our om 
* ſtitution was brought back to its firſt Prinei- 
<< ples; that the Convocation ought to be aſſembled 


only by the King's Writ, and that no Canons or 


“ Conſtitutions. ought to be made, | promulged, or 
<« executed” | The Statute ſays from henceforth, 
and in time coming] without his Aſſent'; all 
the Synods of ſome Ages paſt muſt have been 
<< eſteemed unlawful Aſſemblies, and all their 
Acts mere Nullities, for want of the Royal 
© Mandate to authorize the one, and the 
* Royal Aſſent to give Life and Force to the 
other.“ There is not the leaft. Complaint in 
the Statute, that the Convocation met by Virtue 
of any! Papal Authority; but on the contrary 


it 


- "Toy 
iris aſſerted, chat it is, always bath" been, and 
e oft to be aſſembled only by the King's 

% Writ * but that vert Conſlitutions, &c. 
which beretofore bave been \Enatted, be thought . 
prejudicial to the King's, Prerogative, and repug- 

nant to the Latus and Statutes of this Realm. To 
prevent this, for the future, a neto Renedy is 
provided, not only as it always had been, that 

they ſhould be convened by the King's Writ, 

but in time coming they ſhall not attempt, alledge, 

claim, or put in ure any — Sc. with- 

out the Royal Licence and Aſſent; and for 

thoſe which had been made, they ſhall be re- 
viewed, according to the Proviſion of that 


Statute; 
King's Writ had frequently com- 


Tho? the 
manded- them to deal with nothing that con- ,. , 
cerned the King's Laws of the Land, his Crown 1,6 . 
and Dignity, his Perſon or his State, or the ap 322. 
State of his Council or Kingdom; yet I be- 
lieve it will not be pretended, that any ſpecial 
Licence to make Canons, or expreſs Aſſent to, 
or Ratification of them, when made, was ever 
required - before the making this Statute. How 
then the requiring a greater Strictneſs for the 
Time to come than was neceſſary before, can 
be called bringing back the C onſtitution to its firſt 
Principles, I ſhall leave this Dealer in Contra- 

dictions to explain; or even thoſe * Common 
Lawyers and many Divines he could name, 
che does not ſay of the Church of England) 
e vho are of Opinion, that all the —— Ca- 
« 2015 muſt have dropp'd at once, by Virtue 
“of the Clauſe which Enacts, That the Clergy 
« Hall not Pur; . them in Ure, if the Proviſo 
** whereby they are continued in force until, 
< they ſhall be review'd, had not been jn- 


ce ſerted; * 
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p. 20, 21, 


Dr. Vill. 
ins, H. 2. 
Þ+ 321. 


he calls h dun, it deſerves a particular Re- 


T9991 
«-ſertedz** hoping that they will make uſe of 
better Arguments than he has done, "to 
their Opinion 3 or than Dr. Tindal in the 
face to The Rights of the CONF Charts, from 
whence"it'is taken, has ſuggeſted, | 
When ſo extraordinary a Writer-as this Ze 
aminer is pleaſed to offer a Conjecture, which 


: He fixes the com 
<< tion of the Eecleſiaſtical from the Civil Courts 
« to King Stephen's Reign; from whenee alſo 
« are to be dated the many Abuſts of Eccle- 
<« ſiaftical Power attempted: t to be reformed by 
<< the Statute of Clarendon. — AnexcluſiveJu- 
i riſdiction, conducted and ſupported by a 
<«< Body of Laws, compiled about this time, on 


<< purpoſe to countenance the Pretenfions er the 


<« Church on the Secular Powers. In this 
«Seaſon of publick Diſtraftion, (ſays he) the 
6 Clergy introduced the Study and Prater of 
<« the Canon Law into Euglan.“ The Coun- 
cil of Clarendon was held under Hen. 2. on the 
22 Feb. (8 Kal. Feb.) 1164, about ten Years af- 
ter the Death of K. Stephen, and about 14 after 
Gratian had finiſhed the Decretum: Thoſe Laws 
are called Avite Regni conſuetudines, viz. Henrici 
Avi ſui, & aliorum anteceſſorum 2 It is 
thereby ordained, Art. 7, V Ut quod pertine- 
bat ad Regis Curiam, ibi terminetur ; & de 
<< eo quod ſpectat ad Curiam Eccleſi cam, ad 


e eandem mittatur, ut ibidem terminetur.” So 


that his Cofjecture 


as to the compleat 
tion of the Eccleſiaſtical Courts, is contraditted 
by his own Authority, © © 

As to the Introduction of hs Cation Law, 


if he means only that the Decretum Gratiani 


_—_ not introduced before the Reign of King 


Stephen, 


„ + mr 7 w2 wn, + © Gy _. 


7 A Fr Wk ms 2 


2 1.07 


e . 


1 
Stephen, it is, I confeſs, a very probable and 
2 ſhrewd Conjecture, ſor it could not well be 
introduced before it was compiled, which he 
fixes to the Year 1150, 115 Steph. Reg. If he 
means the ancient nmol ans Check; by 
the Canon Law, he has in another Place, when 


it ſerved his Purpoſe, declared, that they were 


the Work of Provincial and Legatine Synods. p. 141. 


The Decretum was extracted not only from Pa- 
pal Decrees, but likewiſe from the Rules of the 
Apoſtles, from General Councils, the Writings 

of the Fathers, and amongſt them St. Auſtin, 
_ firſt Engii/b Biſhop: Were theſe jr} intro- 
duced in K. Stephen's Time? Let him conſult 
the Canons of Aifric, to which in another 
Place he refers, he will there find That there 


<* out their Blaſphemies againſt the Holy Tri- 
* nity, and the Human Nature of our Sa- 
% viour; the Firſt whereof was at * 
(which we are told, Can. 3. conſiſted of 318 
Biſhops from all Nations, wherein was ſettled 
the Lindy of the Church, and the Creed 
which we now uſe, and ſome other Things 
Jon ng to the Werſhip and Service of 
God) & another. after that, at Conſtantinople, 
<« conſiſting of 150 Bifhops ; the Third at 
% Epbefus,- of — Biſhops; the Fourth at 
Chalcedon, where many agar eh of Biſhops 
were preſent z and they all with an unani- 
% mous Conſent confirmed all thoſe Decrees 
* which! were made in the Nicene Council. 
* Theſe-four Synods (fays the Canon) are to 
© be ohſerved by the Church of Chriſt, t 
10 Quatro Cbriſti Cadices. The Canons of 


p. 160. 
Lambard. 
e were four Synods for the Defence of the true Arch. p. 


«© Faith — thoſe Hereticks who belched 134. can. 


33+ 


theſe. Councils are contained in Gratian's De- 
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tretum, and cannot be ſaid to have been then 


ff introduced. What then he means — 


Canon Law then introduced, wants I 


tion; for he might with equal-Reaſor have a- 


of Rome, becauſe it was then Digeſtad. 


P. 135, 
136. 


ſerted; that the Roman Civil Law was intro- 
duced in the Time of Juſtinian, which had 
from Time to Time been made from ide Infancy 


1 


Wich as little Foundation abe he ſuppoſe 
that our Spiritual Legiſlature had likewiſe its 
Beginning in the fame Reign: That the Clergy, 
by the Authority and Example of Pope Innocent 
the II. excluded the Laity from their Aſſemblies: 
This could not be. owing. to the Introduction 


of Gratian's Decretum, ſince he himſelf owns 
that Innocent II. did not begin his Pontificate 


till 1150, when that Decretum was finiſhed,” or 
according to fome a Year before. As the Bi- 


Dr eiae ſhops deriving any Power from: the Word of - God, 


P. 98. 


Exam. p. 


120, Oc. 


which is the Doctrine and Principle of the 
Church of England, is by him affioned as his 
Lordſhip's Fundamental Miſtake; ſo I may 
venture to aſſert, that the Poſition laid down 
by him which is the Preſbyterian Doctrine and 
Principle, That the Eccigſiaſtiral Legiflature of 
the Primitive Church conſiſted of tbe Laity as 
well as of the Clergy, and that they were con- 


fidered as Members of the Councils or Synods, ba- 


ving a Place and Vote in all Deliberations which 
concerned the Intereſt and Government of tbe 
Church, as Members of a voluntary Society: This 
is, I fay, the Fundamental Miſtake upon which' 
his Oppoſition is grounded; and it had been 
much more ingenuous in him to have ſet out 
upon that Footing only, than to have attacked 
the Church under E Pretence of jigs. ps the 
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The Church is not a voluntary Society, nor 
Councils woluntary Aſſemblies; Dk: a Society 
with which all Chriſtians are ob/iged to join; 


and Aſſemblies, which the Governors and Pa- Poster, V. 
ſtors of the Church are obliged to attend. 15. 330. 


If he is deſirous to conſult with ſome of the 
Gentlemen of ſynodical Learning, I have re- 
ferred him to thoſe great Men of our own 
Church, who have clearly proved that the 


Luaity never had Vote or Place in any Council 


in the Primitive Church; and their Preſence in 
Councils is by them accounted for. The Legiſ- 
lative Power was in the Council, whoſe Acts 
all the Proceedings were, and are repreſented ſo 
to be from Beginning to End. ---- The Empe- 
— only confirm'd what the Synod had done, 

to give them a Civil as well as an Eccigſiaſtical 
Sanction; and by that means to give them a 
greater Influence and Authority. 

Were all the Laity Parties to Councils and 
Synods'? That is abſurd, Were they there as 


Repreſentatives of the Body of the Laity ? 


Neither is that pretended. Did they appear 
there as Lay Elders? It cannot be ſaid they 
did. Did they Debate and Vote as Members ? 
Nan 

What the ancient Councils in Britain were, 
is but of little Significancy to the preſent Que- 
ſtion; which is not what Synods and Councils 
anciently were. here, but what they are according 
to: our preſent donſtitution. All this is juſt 
ſuch an Amuſement as the giving a long Detail 
of the ancient State of the Lords and Commons 
would be, when the Point in Queſtion was che 
preſent Conſtitution of Parliament. 

The Biſhops were Members of the Wite- 
— or great Council of the Land, and 

there 
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there ſome Eccleſiaſtical Matters were. tranſacted, 
as well as Civil; and ſo it is at this Day. But 
the Queſtion is, whether at the ſame Time 
Biſhops did not hold their Dioceſan Jynods of 
the Clergy, and Archbiſhops their Provincial 
Synods, and both make Ecclefiaſtical Orders 
and Decrees, which were ratified by no Autho- 
rity but that of the Synods, and being ſo rati- 
tified were practiſed and obeyed as yo Ec- 
n Law. 

If the Queſtion were, eker or no the 
| Cart Council of the Land has a Right at this 
Time to intermeddle in Ecclefiaſtical Matters, 
which is in no wiſe denied, what he ſays would 
be very proper; becauſe it would tend to ſhow 
that they had it from the Beginning : But che 
Queſtion is, whether by the Conſtitution of this 
Kingdom, there is not an Eccleſiaſtical as well 
as a Civil Legiſlature; and to ſupport the Ne- 
gative it was incumbent on him to have ſhown, 
That there were no Provincial Councils, nor Dio- 
ceſan Synods held in thoſe Days. 

It cannot be inferred from the Remains which 
we have of the Saxon Laws, that becauſe thoſe 
which relate to Eccleſiaſtical Matters are blended 
with the Civil Conſtitutions, they had there- 
fore no other Legiſlature. It is admitted, that 
during thoſe Times there were fome Aſſem- 
blies purely Clerical; and as the Biſhops Care 
was not confined to the Clergy, but extended 
to the whole Flock, the Cenſures of the Church 
were ordained, and Penances en joined, | by the 
Spiritual Authority, tho* they were aſſiſted like- 


wiſe by the E Power, as I have already 
9 


The Laity were indeed generally preſent, not 


aw 8 5 of the Synod, but for Information and 


In- 


110 8 5 1 
BW Infiruftion, or as at our preſent ' Viſitations, 
| which: are the Remains of them, the.Church- 

| wardens attend, to give! nformation and receive 
Inſtructions and Directions. And ſometimes for 

b the greater Solemnity, and out of a Religious 
Zeal, the Princes attended by their Nobles 
were preſent. The Inſtances he gives will not 
ſupport his Aſſertion, or Rapin's Opinion, 
That the Clergy did not treat of Eccleſiaſti- Ram. 
cal Affairs as a ſeparate Body, until under 5. 133. 
f <« the latter Kings of the Norman Race.” But 

: upon Enquiry we ſhall find that many of thoſe 
Aſſemblies were properly Eccleſiaſtical 

He tells us, That two Councils were held 
in Britain for ſtopping the Progreſs of the Pela- „ 129. 

* gian Herely the one in 426, the other in 
«© 429: It is certain the Laity were preſent 
eat both ; but whether as Members, or mere 

« Spektators, at the Firſt, does not plainly ap- 
<«« pear, The Second is expreſly cal called Magna 
© Synodus Clericorum & Laicorum in uno Con- 
ay cio, which leaves no room to doubt that 
the Laity aſſembled with the Clergy as 
« Members of tbe Council, and at the fame 
«© Time renders it extremely probable, that at 
the other, held but three Years before, they 
did ſo too.“ 

As to the Firſt, (which ſhould be 446) we 
learn out of Matthew Weſtminſter, that the 
Britains had ſent to France for Divines to refute 
the Pelagians,” who with their Doctrines fidem 
Britonum quaſi feds peſte maculaverant. When 
Germanus | and Lupus, two of the Biſhops, 
wert came from thence, they met the Pelagians 
in a Synod at Verulam, and there diſputed with 
them; Immena mull 3tudd virorum etiam cum 
r Liberis illue excitata convenerat. 
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Whether it be extremely probable that theſe 


were all Members of the Synod, or only 
Hearers and Spectators, I ſhall leave to the 
Judgment of the Reader. 

In the Year 449; as it ſhould be, the ſame 


Author tells us, that Biſhop Germans came 


over out of France the ſecond Time, with a 
Religious Man, Severus, and preached againſt 
the Pelagians, and eſtabliſhed the Faith of the 


| Britains againſt that Hereſy for ever. At the 
' fame Time that this pious good Biſhop Germa- 


nus was in England, (as Nennius the Hiſtorian 
ſays) he 3 of King Worthigerr's inceſtuous 
Marriage with his Daughter, was encouraged 
by the Britiſh Clergy to go and reprove the King 
for it. Accordingly he ſummoned a great Synod 
of Clergy and Laity together, in uno Concilio, 


and there by a gentle Reproof made the King 


very angry, ſo that he, convinced in his Con- 


ſcience, ſought to flee from the Face of that 


holy Man Germanus, who curſed and condemned 
= z to which the Britiſb Council gave their 
Conſent : Maledictus & Damnatus d Beato Ger- 
mano & omni Concilio Britonum. If the Laity 
had not been preſent, I might, perhaps, have 
incurred as ſevere a Cenſure from the Examiner, 
as his Lordſhip has met with for —__ the 
Conſtitution of Archbiſhop —_—_— men- 
tioning this Proceeding. 5 

At the Council of Cloveſho, Anno 747, in 
the Reign of Ethelbald King of Mercia, the 
King with his Nobility and Dukes were pre- 
ſent 3 but by the Acta Sydonalia it appears, that 
all. was done by Archbiſhop Cuthbert : Et Pre- 


ſules cum pluribus Sacerdotibus Domini & minoribus 


quoque Eccleſiaſticis rats ſanftione condixerunt. 
* Wy. decreed .and ordered thirty Chapters or 
- Ws Canons, 
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| Canons, which were every where to be obſerved 
; in their. Juriſdictions; the laſt of which is, 

De modo cobibendi ſi multates inter Eccleſiaſticos & 

Laicos, & de exorando pro Rege. And the Act 

of Exemption of Churches: and Monaſteries, 

which he quotes out of Spelman, was not granted 
| in this Council of Cloveſbo, but two Years after, 

and in a Place called Fodmundeſinech., 

In the Lear 785, (as appears by the Saxon p. 1292 
Chronicon publiſhed by his Lordſhip) two 
Councils: were held by two of Pope Adriams 
| Legates; one in Northumberland before King 
Alfwold ; and his Principes regionis tam Eccle- 
| fiaſtici quam Seculares were preſent : The other at 

Calchuth in the Kingdom of Mercia, where 
King Offa cum Senatoribus terre und cum Archie- 
piſcopo & azteris Epiſcopis  Regionum 'convenerat. 
In both which, the ſame Decrees, twenty in 
| Number, were propoſed and-enjoined by the 
Legates: And becauſe thoſe Decrees concerned 
not only the Clergy, but even the King and the 
Civil Magiſtrates, both the Kings and the Arch - 
biſhops, and the Aſſembly of Biſhops and No- 
bility, at the Inſtance of the Legates, ſubſcribed 
them. And in that of Calchuth the Power 
was wholly in the Pope's Legate. That any 
other Buſineſs was done there beſides the Sub- 
ſcribing the Canons is not ſo very ſure, becauſe 
the S the 4 of — into 
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Sy. Tom. Spelman, from whom he quotes it, n the very 
1.7. 292. Page before calls | it ene ee Lega- 
V.Wake's Hum: Anh, 
State of As to the * 'Sy md held at Calcbutb i in 
the Ch. the Year $16, which we have out of the Cotton 
&<4.145- MS. I may fay as his preſent Grace of Canter. 
Veſpatian bury did to Dr. Altterl upon the fare Quo- 
A. 14 tation, That it is like moſt of the others, 
fol. 147. 4“ unfairly rim air and nothing to the Pur- 
o poſe: That the Meeting was à proper Pro- 
e vincial Synod; Wilfred the Archbiſhop pre- 
„ fided, the other Biſhops of his Pyovince were 
« his Aſſeſſors,” Cenulf, King of the Merciais, 
is ſaid to be preſent cum ſuis Principebus, Ducibus 
& Optimatibus; but it is expreſly ſaid chat Mulfred 
preſided, afiftentibus ibi Epiſcopis, which were 
twelve in Number: And When the MS. comes 
to treat about the Buſmeſs, it is chus ſaid, Tum 
undique ſacri Ordinis Preſides, cum Abbatibus, 
Precbyteris, Diaconibus pariten trattantss de ne- 
coffutiis & . Utilitatibu's -Etclefiarunt 5" primo loco 
Expoſuimus --- Confirmavimus Glas 
c. The King and his Nobles appear to have 
been only Spectators there; and it does not ap- 
pear by the MS. that any Royal Sanction was 
given to theſe Syhodical” — This one 
Inſtance then, had it been fairly recited, would 
have overturned his whole Hypotheſis. 
The Council of Cloveſbs! 822, was held to 
recover Archbiſho 2 Lands taken — 
the Church of | Canterbury 
Wulſred cited calls — A be 
ter to that King, before the Council, and cher 
obtained, by the Favour of King  Beornulf, 
MS. Ct. Promiſe from her of the Reftiration 


Wake, 
p.146. 


95 


mm Lands. And this Recondlliation was ſign'd (as 
7 hy: very. original * in the Cotton Library cn 
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it) ths the King, the Archbiſhop, and thirty- 
four Clergymen, and by twenty-ſeyen Dukes 
and other Laymen; all, as Witneſſes of the 
Abbeſs's Promiſe, and the en 8 * 


ceptance. 

Before I come to the Council of Minton Yours 
he will excuſe me, if I remind him of one or 
two which he has omittted, not, I preſume, for 
want of Time or Knowledge, - bat of Inclina- 
tion, as not ſerving his Purpoſe, - One is the 
Synod held by Odo, Archbiſhs of Canterbury 
943, the very Yer before whole Laws of Kin King 
Edmund were made, . inſerted in Mr, Thmberiy 1 
Collection, at the Council at London, at which p. 57. 
Odo was it, and conſiſts of Laws Eccleſi- 
aſtical and Civil. The Firſt, Anno 943, are 
ſtiled, Conſtitutiones Odonis Archiepiſcops, empor? LIN bei 
Regis Edmundi late, hoc eſt Annum circiter Do- &Coffartii 
mini 94.3, in quibus cavetur de officio Regis, Ma- Concil. 
Liſtratuum, & Cleri, & de Juribus Eccleſiæ ritè — 2 
conferendis.. By the Title of them it might Paris, 
be expected, that they ſhould require a Confir- 167 f. 
mation by the Temporal Authority. His Sy- 
nodal Epiſtle to his Suffragans is very remar- 
kable, according to William Malmesbury. ---- — 
Propter Antiquam Authoritatem predeceſſorum 1 
meorum == quorum ſtudiis Regula Chriſtiunitatis De Geſt. 
Primum ab bac Archiepiſcopals ſede cunciis Hnibus * 
Anglorum innotuit --- Quatenus Rex die mus, Lib. 1. 
Egregid vocabulo Edmundus, cum omni populo fuo 
imitari gaudeat, quod in nobis & ex nobis audiat, 
omneſque gentes que undique Regali Imperio ejus 
fubjete ſunt, Titulos liquide neſtre Conſervationis . 
ovanter ſequi ament & delefient. '---- Theſe 
Conſtitutions appear to be purely Eccleſiaſtical, 
and yet do not relate to the Clergy only, But 


likewiſe to the Laity. 
G 4 T hoon 


1 
There was a general Council held by Dunſtan, 
Baronii Archbiſhop of Canterbury, by the Direction of 
_ 10. Pope John, in the Year-970, for the Expulſion 
p. 802, of the married Prieſts. It is called a general 
Ee. Council, Quod omnes Angliæ Epiſcopi in idem con- 
veniſſent. It is ſaid, Habebat autem Edgarum 
Regem in bac re ſidelem adjutorem, & -egregium 
Labbei Defenſorem. The Decrets are in the Name of 
— the Archbiſhop : Dunſtanus Archiepiſcopus ſta- 
. 702, tuit & Decreto firmavit, ut Canonici, &c. caſte 
ꝛiverent aut Eccleſias dimitterent. The Buſineſs 
hereof was purely Eccleſiaſtical; and an Earl, 
who had great Power and Intereſt with King 
Edgar, having been excommunicated by the 


Archbiſhop for an inceſtuous Marriage, did 


publick Penance, in preſence of the Archbiſhop, 
before the general Council, notwithſtanding 
great Interceſſions had been made in his behalf, 
both by the Pope and the King. Thus we 


Examiner. i be | 

Ibm. The Council of Winton, 975, was called Ex 
p. $17. Fræcepio Regis & Archiepiſcopi,, upon the ſame 
Account; King Edgar and Archbiſhop Dunſtan 
preſided, but the Controverſy was not decided, 
id. Bare neither then nor in the Two next Councils of 
„ian Ibm. Calne and Almsbury, held two Years: after : 
Lakbei, Altho' the Authors in theſe dark Times differ 
Sc. Con- in the Account, others ſaying that this Council 
_ Fong was called by Dunſtan the Archbiſhop, in In- 
9. P. Ju terftitio Edęari & Edwardi Martyris Regum. 
I the Council at Eanham, | 1009, were a ge- 

neral Council of the Kingdom, and Conſtitu- 
tions both Civil and Eccleſiaſtical were made 
therein, as it may be admitted was frequently 
done; it will not follow that the Clergy had 
242441 not 
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not their proper Synods, 92 made Laws there- 
in: Nor can J agree with his Conjecture, that 
the Preſence of the whole Nobility is alone 
2 ſufficient Argument to prove that it was a 
Witenagemot or Parliament, they not being 
the only conſtituent Part thereof: And we may 
be well aſſured that his Lordſhip's Eccleſiaſtical 
Legiſlature had in thoſe Days a Place in our 
Conſtitution, was more regarded, and of greater 
Power, than at any Time after the Conqueſt. 
Between that time and the Reign of King 
Stephen, many other Councils of the Clergy 
were held, at London, Weſtminſter, Northamp- 
ton, &c. Some by the Pope's Legates,. others by 
the Archbiſhops by virtue of their Metropo- 
litical Authority. 1 5 the Council at London, 
1102, Auſelm, the Archbiſhop of Canterbury, 
preſided, aſſiſted by the Archbiſhop of 7drk and 
twelve other Biſhops, and ſeveral Decrees were 
drawn up. To this Council,. Anſelm. (as he 
himſelf writes) invited with the King's Leave 
ſome of the chief Men of the Kingdom, Qua- 


„ 


ing 
biſnop and Bichops n. none of the Lair having 
any thing to do therein. 

Numbers of other Inſtances might be given 
from the Writers of thoſe Times; but theſe 
are ſufficient to ſhow, that altho? F acts, as the 
Examiner ſays, are Aubborn Things,. yet he can 
wad them, to make them ſerve any Lg, 

a 


[92] 
Had he therefore any Regard to Truck he 
muſt alter his Era f the "Commencement: of 
the Spiritual Legillature; and 1 am perſuaded 
he can find no time to fix it, but at the planting 
of Chriſtianity in this Maad. But werd it true 
what he contends for, that the Power of the 
Spiritual 1 ire, and the ſeparate and di- 
ſtinct Rights and Juriſdiction of the Clergy, 
in Matters Spiritual, had not been ſettled till 
King Stephens Reign, would it not ſtill be p 
of 2 ancient and preſent Conſtitution? 
23 Magna Charta, the — of 
the Engl Rights and Liberties, ' and through 
various Revolutions continued down to this Day, 
for ever 7 to us under the — 
yal Line; ned by Providence, not 
25 be the Poo rvers of our Civil Liberty, 
f our Defence againſt Popery, but for the 
Support and Protection of the Church of Eu- 
land, ſaved from the Invaders of i its 2 FA, 0 
the Immortal Na, "0951 
As the Biſhops * ES aſſembled i in Con- 
vocation according to the Laws, Ufage, and 
Statutes of the Realm, -have an tindoubred Le 
giſlative Authority; and the Laws duly made 
SA rs being ratified by his Majeſty, are the 
1 Vedleiaſtical Laws: The next Engui 
will What is the Force and Extent of tho 
For the Obligation is the Eſſence of 
4 Bas and Law fieceflarily includes ſome 
Bond or Obligation; and it can be no Law to 
thoſe who are not bound thereby: In what 
Matters and whom then do they bind ? It is 
aſſertedz that Canons ſo made due ger Bod the 
Laity in Ecelgſaſtical Matteys.. If we were to 
90 to the Original, did the Rules of the =_ 
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Mes | only the Cletgy ? In the . 
Church, weary Canons made i im their Aﬀem- 
blies, (the Nature of "which *I have alread = 
ſhown) before the Empire became Chriſtian, ' 0 

any Temporal AlBiotiey was had to eſtabliſh 
them, bind the We only? It is indeed ar- 
gued that the Laity was part of thoſe Aﬀem- 
blies'; but could they, who had at that Time no 
Authc in themſelves, give any Authority ? 
Had the lergy, in this Kingdom, in their Sy- 
nods, from the carlieft Agts to the Time of 
the Reformation, no Power over the Laity 

Spiritual Matters! ? Or, before the 25 H * 
what Act of Parliament was there to confirm 
their Provincial Conſtitutions? And were not 
the Laity bound thereby? ' And what Alteration 
has that Act made in their Legiſlative Power 
when aſſembled and acting under his Majeſty 
according to that Statute? None at all. Their 
Legiſlative Power then, under the Reſtrictions 


of that Statute, continues ſtill the ſame; his 


Majeſty's Ratification” gives their Decrees a 
Legal: Authotity, and they are binding on all 
who are ſubje 7h to him, in Eccleſiaſtical Mat- 
ters, 2 Diſtinction, whether Clergy or 
Laymen, che Power being general as to the 
Perſons, tho feſtrained as to ubject Matter of 
thoſe Laws, and confined to Things Spiritual, 
or what according to the Laws of the Land 
have deen 'retkoned to be of a Spiritual Na- 
ture; and the Breach of theſe Laws has al- 
ways wniſhed by the Cenſures of the 
Church, we without na of Perſons. 
But the "Examiner ſays, That it is a Maxim 
in all free Governments, and eſpecially in ours, 


That the Subjeft is bound by no Laws, to which be 


Fs tot a Party in * or by Repreſentation. 1 
believe 


Can. 2. 


1603. 


961 


believe he will hardly perſuade the n of 
Great- Britain, ſpectaly thoſe of the Houſe of 
Commons, ſo far to part with their Temporal 


Rights, as to diſcharge all thoſe Subjects of 


Great-Britain from their Obedience to the Laws 
made by them in Parliament as part of the Le- 
giſlature, who have no Vote in the Choice of 
the Members, who are at leaft three Parts in 
four, and-are therefore not otherwiſe: repreſented 
than by the Implication of Law. This was 


the Cale till late of both the Univerſities, who 


had no, Repreſentatives of their own chuſing, 
yet were under the general Care and Protection 
of the Legiſlature : 2 For where the Conſtitution 
of the Realm has veſted the Legifatve Power 
in particular Perſons, by whomſoever they are 
choſen, they are by Implication of Law the 
Repreſentatives. of ho whole Nation. As then 
each Miniſter in England has the Care and is 
the Repreſentatiye of his particular Pariſh, in 
Matters Spiritual; the Convocations, who are 
either in Perſon, or by. Repreſentation, the 
collective Body of the Che of England, may 


make Laws to "bind all Engliſb Subjects in Mat, 


ters Spiritual, as far as 1 do not interfere 
with any of the Temporal Laws of the Land, 
or the King's Prerogative; and his Majeſty, as 

before mentioned, by conſenting, to, approving 
of, and ratifyi lach Laws, gives them a 
Legal Sanction and Authority; who according 
to the Words of the Canon . bath the, ſame 
& Authority in Cauſes Eccleſi ical, that the 


«Godly Kings bad amongſt the Jews, and the 


. Chriſtian Emperors of the Primitive Cburch:ꝰ 
And this is too bright a Jewel to be ape 25 
the Cro own. g Sp | FJ 
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Loet me then conſider the Authorities he has 
vöuched for the contrary Doctrine; and J will 

in with the moſt modern, which is from 
Salkeld. And here I muſt again complain of the 
Diſingenuity of this Writer, to put upon his 
Reader the Arguments of the Council + as the 
Determination- of the Court, as thoſe who are 


in a Point of this great Conſequence. But what 


is the Argument? That in the Primitive 


Church the Laity were preſent at all Synods.“ 
It does not ſay as a conſtituent Part: If that 
be meant, it is denied; if only preſent, it con- 
cludes nothing. When the Empire became 
„ Chriſtian, no Canon was made without 
„ the Emperor's Conſent.” The contrary is 
plain from the Imperial Edicts themſelves ; the 
Sacerdotium and Imperium are diſtinguiſhed ; the 
Canons had their Eccleſiaſtical Sanction from 
the Synod, and ſubjected the Believers to the 
Cenſures of the Church; the Emperors only 
confirmed what the Synod had done, to give 
them a Civil Authority, the better to enforce 
them. The Emperor's Conſent included that 
of the People, he having in himſelf the 
„ whole Legiſlative Power, which our Kings 
have not.” From hence it follows, that 
whereſoever the Laws of the Land have fixed 


a Power, it implies and includes the Conſent 


of the People ; and thereby either deſtroys his 
Concluſion, which is, Therefore if the King 
and. Clergy make a Canon, it binds the 
« Clergy in Re Eccliſiaſtica, but it does not 
* bind Laymen: They are not repreſented in 
„ Convocation, their Conſent is neither asked 
* nor given:?“ Or ſhows that he is begging the 
Queſtion, viz, That the King by virtue — the 
15 rero- 


unacquainted with it muſt apprehend; and that ON pr 


Salk. 412. 
672. 
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2 he is not pleaſed to tell us Vat | 
termination of the Court in this Caſe of Mat- 


Coke, 12 
Rep. 72. 
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Prerogative of üs, 1 mperial Crown, cannot 
enact Laws after chey —. Ad two Houſes 


of Convocation, to bind in, 
ters, Which is Gs Point in 


1 * 1 i. as ay 1 | _ n * 


thews and Burd:tt - a Ib Salkeld, it can 
have no Authority. 

The next is the Gus of Lord Cote, 
405 That the Convocation may make Conſtitu- 
te tions by which thoſe of the Spiritualty ſhall 
be bound, for ibis, that th — by Repre- 
<« ſentation or in Perſon are preſent, but not the 
80 Temporaliy; * who founds it altogether upon 
two Caſes in the Year Books, which if To do 
not ſupport his Aﬀertion, it is altogether with- 
out Foundation: And he will; permit me like- 
wile. to ſay, That the Doctrine undet Con- 
„ ſideration is too important to be reſted on 
<< the ſingle Opinion of any Man whatever,” 
eſpecially if it ſhould appear to be contrary. to 
the Opinion of the /ame Perſon in other Caſes ; 
for we may then rather preſume that the Senſe 
of his Words is miſtaken: And it had been 
but common Juſtice, -both to his Lordſhip and 
the Reader, if the Examiner had, to the * 
rity of Lord Chief Juſtice Vaugban, added, as his 

Lordſhip did, that likewiſe of the Lord Coke 
himſelf ---- Coke Chief Juſtice ſaid, That a Con- 
vocation hath Power to make Conſtitutions for Ec- 
170 aſtical Things or Perſans, 20 H. 6. 14. 

Ed. 4. 46. The direct contrary. Opinion is 
— thus upon the fame Authority, And in 
the Caſe of Bard and Smith, the Lord Chan- 
cellor called to his Aſſiſtance Popham, Chief 


Jultice ; Cook, Chief Juſtice of the Common- 
_—_ and Flemming, Chief Baron; and they 


4 


reer 
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al Seeed . 3, % That the-Garens of aha 
* Garch made by the Convocation and the 
„King without the Parliament were bindi 


ing . 
in a Matters Eeclgfiaſtical, as well as an 


Act of Parliament: For bey ſay. that by 


Common Law every Biſhop in his Dioceſe, 


*: Archbiſhop in his Province, and the Convo- 
<< cation in the Nation, may make Canons to 
4 bind within their Limits: For that the Con- 
vocation of the Clergy was once a Member 
% of the Parliament of this Realm, and after 
<< ſevered for caſe,” and carry their peculiar Fun- 
gion with them into the Houſe of Convoca- 
tion; ---- whereby when the Convocation 
„makes Canons of Things appertaining to 
them, and the King confirms them, they 
will bind the whole Realm.” Can this Opi- 
nion of Lord Chief Juſtice Vaughan be called- a 
ſingle Opinion? 

The Caſes then upon which both theſe Opi- 
nions of Lord Coke were founded, and to which 
all, who have followed, or rather miſtaken, 
the Firſt of them refer, do, I admit, prove 
that the Acts of Convocation do not bind in 
Temporal Matters; but it was not therein deter- 
mined that the Laity are not thereby bound in 
Matters Spiritual: And the Authority from 
Brook'is only an Abridgment of thoſe Caſes. 

The Firſt of theſe Caſes was, (which will 
likewiſe explain the Second) relating to the Ab- 


Hot of Waltham, and was argued in the Exche- — 
his Letters Pa-* #4 


Chamber. The King by 
tents had exe the Abbot of Valibam and 
his Succeſſors, from being Collectors of the 
Subſidies of the Clergy. The Convocation (of 
which the Abbot was a Member) granted a 


mp: and in the Grant had made this Pro- 


viſion, 
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viſon, *That-after the Biſhop - had returned a 
Collector to the Exchequer,' he ſnhould not be 
_ refuſed}, notwithſtanding any Letters Patents of 
Exemption to the contrary. © The Abbot of 
Waltham being returned by the Biſhopoof® Win. 

<beſter as: Collector, he being Archdeacon of 
$ in the Court of Exchequer pleads his 
Patents of Exemption 3 and hereupon the ſeve- 
ral Arguments and Opinions of the ] 
ariſe. 4 Cateſ. He is 5 from any 
Advantage of the Charter, for he is one of 
them Who granted the Diſme, is Party and 
4 Privy to the Grant and to the Proviſo; for 
„ among the Clergy the Convocation is of as 
great Force as the Parliament among Per- 
ſons Temporal, [les Temporelx] and by every 
« Act of Parliament, every one to whom the 
Act extends, ſhall be bound, for that every 
„Man is Privy and Party to the Parliament. 
«© Pigot To the fame Effect --- He is Party 
766 A. Privy to the Act ---- They may bind 
« themſelves by an Act of their Convocation, 
as well as we may bind our ſelves by an Act 
in Parliament —— 

Vai vaſour - He will not be Eftopped, 
for the Convocation have. no Power to bind 
% any Thing Temporal, but that which is Spi- 
18 rien [lier aſcun Temporalte, mes ceo que eff 
Fypirituel] 1. to ordain Faſting Days and Holi- 
days, and they are only Spiritual Judges 
4: Fe King's Letters Patents are mere Temporal 


os Matter. Genny Juſt. —— As to the Diſcharge 


*< the King — very well grant it, for not- 
* withſtanding the Convocation is Spiritual, 
and all their Acts. are Spiritual, yet when 
** their Act is certified into the Exchequer, the 

4 1 granted is merely Temporal. 
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Thing Aſcun Temporalte, in Oppoſition te 
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* . The Matter of the Record, às it is 


dʒ is not effectual.— And ſo was the 


8 Opinion of all the Juſtices, and it was af- 
«* terwards ſo adjudged in the Exchequer, and 
the Abbot was charged with the Collection 
© at that Time; but it was ſaid that at another 
« Time he may have the Abe of the 
Letters Patents.“ 


The other Caſe was where the Prior of Led. 


claimed the ſame Exemptions granted to him 7 


by Letters Patents, and upon a Doubt of the 
Barons it was adjourned into the Exchequer 
Chamber. It is there likewiſe ſaid; That the 
King's Letters. Patents are Temporal ----- 
«© Newton --- The Ordinary by his Convocation 
has Power to make Holidays and Fafting-days, 
but not to allow or diſallow the Patents of the 
King: But they have Power to make Provincial 
Conſtitutions, whereby thoſe of Holy Church 
„ ſhall be bound, but they can't do any thing 
« which thall bind La 7 emporalte. 

% Forteſcue ---- The King may by the ſame 
*© Reaſon he has diſcharged the Prior, diſ- 
charge every other Parſon of the Biſhop's 
** Dioceſe, and then the Biſhops muſt collect 
it, which is againſt Law to take away the 
as Subjection which the Biſhop has in his Sub- 
« jects; and that Patent which the Prior has 
* ſhown, tends to that Purpoſe.“ — The 
Judgment is not ſet down, as in the other. 

The Words of Næwion, La Temporalte, can- 
not be interpreted to relate to Perſons the 
Laity] but to Things; for the Perſon here was 
Spiritual, the Patents. Temporal. Conſiſtent 
with the. Manner of expreſſing it in the former 
Caſe, the Perſons are called Les Temporelx, the 
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 Geanque of Spirituell: And it is in other Caſey 
applicable as well to Things as to Perſons. 
Thus the Sheriffs Return in Relation to Clerks 
was, 11s wont rien en le Temporalie, mes tout en le 
Spiritualtt,: And during the Vacancy of a See, 
the King has the Temporalties, the Archbiſhop 
is Guardian of the Spiritualties. What a ſtrange 
Concluſion is it then from theſe Caſes, that be- 
cauſe the Clergy in Convocation cannot bind in 
Temporal Matters, therefore they cannot bind 
the Laity in Matters Spiritual? But I think the 
- contrary appears from theſe very Caſes. They 
may. make Holidays and Faſting Days. Were 
the Clergy. only to obſerve them, or did they 
bind the Laity? If they did, as at that Time 
it cannot be doubted, the Laity were then bound 
in Spiritual Matters. by the Act of the Convo- 
cation. The Reverence, Attention, and pro- 
per Behaviour of the Congregation, in the time 
of Divine Service, is regulated by our later 
Canons; and thoſe who do otherwiſe, may be 
preſented and proſecuted for it; and as yet there 
have been no Prohibitions upon that Head, and 
we have Reaſon to hope there will not; yet 
this Authority which binds the Laity does not 
ariſe from any Act of Parliament. 

It may have frequently been determined, that 
any Temporal Rights which the Laity have 
by the Laws of the Land, cannot be altered 
by the Canons, altho' it ſhould. relate to Spiri- 
tual Matters; and Churchwardens and Pariſh 
Clerks are allowed, where it is. founded. upon 
Cuſtom, to be choſen by the Pariſhioners, ex- 
cluſive of the Miniſter, notwithſtanding the 
Direction of the Canons. But, as I am in- 
formed, there never yet has been any one De- 
termination in our Courts of Juſtice, that in 

Matters 
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Matters Spiritual the Laity are not bonn by 
ap Canons: And if there had, the Examiner 

not 
would, no doubt, have mentioned it: Hows 
ever, in a Point of this Nature, had his Lord- 
ſhip miſtaken the Superior Reaſoning of the 
3 — Lawyers, which 1 hope he cannot be 
thought to have done; yet ſince it is what our 


of Conceaimm of that Kind, and | 


Canons have expreſly taught, he would at leaſt Can. 1603 


not have deſerved a Cenſure. 


J ſhall proceed to the next general Objection 
againſt the Sufficiency of the Body Spiritual, in 
their Prudential Capacity. It is ſo obvious to 
every one's Underſtanding, fo fuitable to com- 
mon Senſe and Reaſon, that it will require but 
little Argument to prove, that as they are moſt 
converſant with Spiritual Perſons, and in Spi- 
ritual Things, they muſt certainly beſt know, 
and are beſt able to give their Advice in rela- 
tion thereto; and as his Majeſty has an un- 
doubted Right to conſult and adviſe with whom 
he pleaſes, ſo his own Wiſdom will direct in 
the Choice of his Counſellors to thoſe whom 
he thinks moſt capable; and he has a Right 
to the Obedience and Advice of his Subjects 
when he is pleaſed to require it. The Prelacy 
was therefore founded 'and endowed with Ho- 
nours and Poſſeſſions by the Kings and Nobles 
of this Realm, that he might have Perſons of 
Diſtinction to aſſiſt him in 2/7 Spiritual Matters, 
who might likewiſe; by their Station, be the 
beſt Judges of all Spiritual Perſons. | 
Agreeable to this Deſign of their Inſtitution 
has been the uniform Practice of our Princes and 
Parliaments ever ſince the Reformation. 

Fe. 2. Anno 
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| Hun 1533, 25 H. 8. The Review of - 
ancient Canons and Conſtitutions : is 
faid in the Act of Parliament paſſed for that 
Purpoſe (c. 19) to have been firſt moved by. the 
Y in Convocation ---' Tbe ſaid Clergy (ſo 
the Words of the Act are) bath moſt A be- 


fought the King's Highneſs, that the ſaid Conflitu- 


tions and Canons may be committed to the Examina- 
tion and Judgment, &c. r And the Deſign 
having taken no Effect in the Reign of H. 8, 

and been again defeated by the ſudden Death of 


SerypeRef. Ed. 6, we find it propoſed in Convocation Anno 


9 297. 
13 Elix. 


1562, to move her- Majeſty, That certain learned 
Men, Biſhops and others, might be appointed to 
fet down Eccleſiaſtical Orders and Rules in all 
Eccleſiaſtical Matters for the good Government of 
the Church of England, as ſhould by them be 
thought moſt meet : And the ſame. in this preſent 
S io on of Parliament, whatſoever they ſhall order 
or ſet down in one Year next, to be feud, and for 
Law confirmed by Ac of. Parliament, at or in this 
Seſſion. 

Anno 1536. The Motion for iranflating the 
Bible into Engliſh, came from the Convocation, 
as appears from the Petition of the Biſhops, 
Abbots, and Priors, to the King; Ut dignare- 
tur decernere, quod ſacra Scriptura in lin 
vulgarem Anglicanam, per quoſdam Prelatos & 
doctos viros, per dictum Jtluſtrifſi mum "Regen 
nominandos, transferatur.. 

Anno 1538. The Book call'd The Inſtitution of 

a Chriſtian Man, publiſhed by King H.8, in 
— of the Reformation, was firſt ſign'd 
by nineteen Biſhops, eight Archdeacons, and 
ſeventeen Doctors of Divinity and Law, the 
{ame in Subſtance that was afterwards pnbliſhed 
under the Title of, The neceſſary Dofrine and 

Erudition 
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Erudition à Chri 5 Man, which the King 
ſays in the Preface, that he ſet forth with he 
Advice of his Clergy, and adds, that it had been 
ſeen and liked by both Houſes of Parliament. 

Anno 1539. In the Act entitled, An Act for 
aboliſhing Diverſity of Opinions in certain Articles 
concerning Chriſtian Religion, it is recited in the 
Preamble, that for a full Conſideration of that 
Matter, the King had ſummoned his Parlia- 
ment, and alſo a Synod and Convocation of all the 
Archbiſhops, Biſhops, and other learned Men of 
the Clergy of this Realm to be in like manner aſ- 
ſembled --- And that he had commanded, that the ſaid 
Articles ſhould deliberately and adviſedly by his ſaid 
Arebbiſhops, Biſhops, and other learned Men of 
bis Clergy be Fear agreed, and reaſoned, and 
their Opinions thereon to be underſtood, declared and 
known ----- And the Act is finally paſſed, as 
well by the Conſent of the King*s Highneſs, as by 
the Aſſent of the Lords Spiritual and Temporal, 
and other learned Men of his Clergy in their Con- 
vocations, and by the Conſent of the Commons in 
this preſent Parliament aſſembled. 

Anno 1540. A Committee of Biſhops was 
appointed to examine the Rites and Ceremonies 
of the Church. 

Anno 1542, 32 H. 8. In an Act, entitled, 
An Af concerning true Opinions, and Declara- 
tion of Chriſt”s Religion, it is recited by way of 
Preamble, that the King had appointed, eſtabliſhed 
and ordained the Archbiſhop and ſundry Biſhops of 
both Provinces of Canterbury and York, and 
alſo a great Number of the beſt learned, boneſteſt 
and moſt virtuous Sort of Doctors of Divinity ---- 
to. conſider and declare their Judgment concer- 
ning the principal Articles of Faith, and the 
Rites and Ceremonies fit to be obſerved. And 
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the Act ratifies all ſuch Articles and Ceremonies 
as. ſhall be reſolved by the ſaid | Archbiſhops 
and Biſhops, Cc. or elſe by the whole Clergy 
of England, and confirm d by the King's Let- 
ters Patents under his great Seal. 

Anno 1542, 344.35 H. 8. c. 1. All Printers 
are required by that Act, to put the Subſerip- 
tion of every Book, containing Matters of Re- 
ligion, in this Form, By tbe King and bis Clergy: 
And in 1542, the Homilies were compoſed in 
Convocation, and confirmed and recommended 
by the King, and ſome Years after ratified by 

Parliament, u | 
Anno 1544, Prayers for Proceſſions and Lita- 
nies were put into Engliſp, and publiſhed, and 
the Title was, An Exbortation to Prayer, thought 
meet by the King's Majeſty and his Clergy to be 
read to the People in every Church before Pro- 

ceſſions. N N | 
Anno 1548. A Committee of ſele& Biſhops 
and Divines was appointed to examine and re- 

form the Offices of the Church. | 

Anno 1548, 2, 3 Ed: 6. c. 1. In the firſt 
A& of Uniformity, the Preamble recites, That 
to the Intent an uniform, quiet and godly Order 
ſhould be bad, the King had appointed the Arch- 
biſhop of Canterbury, and certain of. the moſt 
learned and diſcreet Biſhops, and other learned 
Men of this Realm, zo conſider and ponder the 
Premiſſes; and thereupon having as well Eye and 
Reſpect to the moſt ſincere and pure Chriſtian Reli- 
gion taught in the Scripture, as to the Uſages. in the 
Primitive Church, ſhould draw and make one 
convenient and meet Order, Rite and Faſhion of 
common and open Prayer and Adminiſtration - the 
Sacraments --»- This being finiſhed was preſented 
3 : ta 


05 | 
nee and afterwards 1 
liament. 

— 3 Ed. 6. c. 12. 11 is Enacted; 
That fuch Form and Manner of making and conſe- 
crating of Archbiſhops, Biſhops, Prieſts, 5 and 
other Auer. of the Church as by fix Prelates, 
and fix other Men of this Realm learned in 
God's Law, by the King's Majeſty to be appointed 
and aſſigned, or by the moſt Number of them, 
ſhall be aue for Has Purpoſe, and ſet forth un- 
der the great Seal of England before the firſt Day 
of April next coming, ſhall by virtue of this pre- 
ſent Act be lawfully exerciſed and uſed. ---- This 
was done, .and the Form prepared and ſettled 
according to the Directions of this Act was 
afterwards confirmed by Parliament in the ſe- 
cond Act of Uniformity, 5, 6, Ed. 6. 

Anno 1552, Articles of Religion were a- 
greed upon in Convocation, and afterwards pub- 
liſhed by the King. 

Anno 1553, A new Catechiſm was publiſhed 


by the King's Order, and faid in his Patent to 


have been peruſed and allowed by the Biſhops and 
other learned Men. 
Anm 1558, 1 Eliz, c. 2. The Queen is im- 


Powered to make Alterations in the Book of 


Common Prayer (then eſtabliſhed) as to the 
Ornaments of the Church and the Miniſters 
thereof, and alſo as to the Rites and Ceremo- 
nies, with the Advice of her Commiſſioners, 


of the Metropolitan of this Realm. 


Anno 1562, 13 Eliz. The Thirty-Nine Ar- 


ticles were firſt agreed upon by the Archbiſhops, 


Biſhops, and Clergy in Convocation, and then 


confirmed by Authority of Parliament. 


Anno 1603, King James Iſt. adviſes with 


ſeveral of the Biſhops and Clergy concerning 


H 4 Matters 
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Matters of Religion, in the Conference at 


Hampton-Court, and ſets forth in his Proclama- 


tion, That the Alterations in the Book of Com- 
mon Prayer, made purſuant to that Conference, 
were made by the C ES of the Biſoods and other 
learned Men. 

Anno 1661, 13, 14 Car. 2. When the Book 
of Common Prayer came again under publick 
Conſideration, the Regard that was paid by 
King and Parliament to the Biſhops and Clergy 
on that Occaſion, is largely ſet forth in the 
Preamble to the Act of 2 ity, which 
was then paſſed in purſuance of what the Convo- 
cation had done. The King's Majeſty (accor- 
ding to the Declaration of the twenty- 
de fifth of October 1660) granted his Commiſ- 
* ſion under the great Seal [of England, to ſeve- 
ral Biſhops and other Divines, to review the 
Book of Common Prayer, and to prepare 
* ſuch Alterations and Additions as they 

thought fit to offer ; and afterward, the Con- 
vocation of both the Provinces of Canterbury 
and York, being by his Majeſty called and 


(e 
7 


©. 


« aſſembled (and now fitting) his Majeſty hath | 


been pleafed to authorize and require the 
*© Preſidents of the ſaid Convocations, and 
others the Biſhops and Clergy of the ſame, 


*© to review the ſaid Book of Common Prayer, 


«© and the Book of the Form and Manner of 
the making and conſecrating of . Biſhops, 
*© Priefts, and Deacons ; and that after mature 
*© Conſideration, they ſhould make ſuch Addi- 
tions and r in the ſaid Books re- 


cc 
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** ſpectively, as to them ſhould ſeem meet and 
convenient; and ſhould exhibit and preſent 
the ſame to his Majeſty in Writing, for his 
* further Allowance and Confirmation. Since 
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& which Time, upon full and mature Delibe- 
ration, they the ſaid Preſidents, Biſhops, 
and Clergy of both Provinces, have accor- 
« dingly reviewed the ſaid Books, and have 
made ſome Alterations which they think 
fit to be inſerted to the ſame; and ſome 
additional Prayers to the ſaid Book of Com- 
e mon Prayer, to be uſed upon proper and 
* emergent Occaſions; and have exhibited 
and preſented the ſame unto his Maje 

« Writing, in one Book, entituled, The Book 
, Common Prayer, and Adminiſtration of the 
*© Sacraments ---- All which his Majeſty having 
e duly conſidered, had fully approved and al. 
„loved the fame, and recommended to this 
e preſent Parliament, That the ſaid Books of 
** Common Prayer, and of the Form of Or- 
dination and Conſecration of Biſhops, Prieſts 
„ and Deacons, with the Alterations and Addi- 
tions which have been ſo made and preſented 
* to his Majeſty by the ſaid Convocations be 
* the Books which ſhall be appointed to be 
« uſed.” ---- 

Anno 1689, 2. Vm. and M. When the De- 
ſign was to make further Alterations in the Book 
of Common Prayer, a Commiſſion was iſſued 
to ſeveral Biſhops and other Divines, to review 
the ſaid Book, and to make ſuch Additions 
and Alterations as they ſhould judge proper, 
in order to be laid before the Convocation, and 
after having been approved there, to be laid 
before the Lords ms Commons in Parliament, 
tor their Confirmation. 

It appears by the foregoing Specimen, what 
has been the Senſe of the ſucceſſive Reigns ſince 
the Reformation, and the Regard that 1s due 
to the * and Clergy, in Matters which 


concern 
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concern the Church and Religion, ànd the Af 


ſiſtance which may teaſonably be eꝶpected from 
them within the Verge of their proper Pro- 
feſſion, both: by: Prince and” — And 
it is no wonder to ſee that it has been the Senſe 
of every Age, ſince it is the plain Dictate of 
common Senſe and Reaſon. _ 

Theſe Inſtances may likewiſe Gow: what Re. 
gard is to be had to the Hiſtorical Veracity of 
the Examiner, when he aſſerts, That the great 
* Work of the Reformation was __ cnduae 
«© by Lay Councils in Oppoſition to the —— 
« And that the Ad of Umformity, a — ver) 
& conducive to the Ends of Religion, bad not the 
<< leaſt Countenance from them.” * 

It is ſarely hard upon the great Men i in the 
Church, tha: whilſt all wendy may be worthy 
to be conſulted with in their ſeveral Employ- 
ments, theſe only, in his Opinion, ſhould be 
excluded, But certainly he cannot be in earneſt, 
when he contends, with ſuch an Air of Aſſu- 
rance, that Biſhops and Clergymen are not the 
moſt proper Aſſiſtants to the Prince in the Ad- 
miniſtration of all Affairs relating to the Church 
and Clergy. Is there any Order of Men in 
the Kingdom that is better acquainted with Spi- 
ritual Perſons and Spiritual Things, than the 
Biſhops and Clergy ; or any that have the Pro- 
ſperity of Religion, or the Good of the Church, 
as by Law eſtabliſned, more at Heart? Why 


does the Prince, in Matters relating to the 
Army, adviſe with his Generals; in Matters 


relating to the Navy, with his Admirals; in 
the Revenue, with the Managers of his Trea- 
ſury ? but that theſe, by the Experience they 
have acquired, and the Application they give 
to the Buſinefs ! in their ſeveral. Stations, - ny 

ume 
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famed to be moſt capable of g 

Advice. And altho' at © f- giving right 
ſome: Inſtances, it ſhould happen thar the Ad- 
vice they give is not right, this does not affect 
the general Rule; nor does it diſcourage Princes 
from continuing to uſe the Aſſiſtance of any 
of thoſe, who are beſt qualified hy their Sta- 
tions to give him true Accounts of Perſons and 
Things. 

It is true, that in * Caſes, the Steps taken 
in Eccleſiaſtical Matters may alſo affect the 
Civil State; but when that happens, the Prince 
has his State Counſellors at hand to give him 
timely warning of any Advice which Church- 
men give, that may be prejudicial to his other 
Affairs: And it mult be remember'd, that the 
Thing pleaded for is, only Advice and A, 
ſiftance, as proper to be received from Church- 
men, in Church Matters; but if theſe had not 
been wrought up into the Notion of preſcribing 
and dictating, — would not have ſupported 
che r Outcry he has — upon this 
If in theſe Matters they are not allowed to 
be adviſed with, in what are they? In the 
Army? No, Theirs is the Doctrine of Peace. 
In the Navy ? No. In the Treaſury? 'Tis 
none of their Province. In the Common Law? 
There 18 a general Prohibition, *tis meer Tem- 
poral Matter. Wherein are they to adviſe, 
wherein to aſſiſt, if not in Spiritual Things, 
and in Relation to Spiritual Perſons? But it is, 
all Affairs, that concern Spiritual Perſons or 
Spiritual Things: What is the Exception, from 
what Particulars are they to be excluded ? The 
Examiner has been pleaſed to mention two, in 


Relation to the Conyocation, which J have al- 
ready 
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ready taken notice of, and the Nomination to 

the vacant Sces. What are his Lordſhip's 

Pref. Cod. Words ? The moſt proper Aſſiſtants to the 
Jur. J. 22: Prince in the Adminiſtration of all Affairs 
„ which concern Spiritual Perſons and Spiritual 
“ Things.“ To ſay that © The Clergy of our 

«© Reformed Church have not yet had the Har- 

dineſs to claim the Diſpoſal of them in direct 

« Terms, but what has been thought too much 

to be avowwedly inſiſted on, is certainly included 

* 71 thegeneral Claim his Lordſhip makes in behalf 

* of the Church,” is a manifeſt Calumny. 

Does this interfere with the diſcretionary Power 

of the Crown in diſpoſing of  Biſhopricks ? 

Does his Majeſty, in any Matters where he 

thinks proper to command the Advice of his 

Subjects, loſe thereby the Diſpoſal ? If the 


Exam. 
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Examiner thinks ſo, in whoſe behalf does he 


make the Claim? Or would he exclude the 
Crown from all Aſſiſtance? He ſays It is 
% filling up twenty-ſix Vacancies in the Houſe of 
Lords. A Peerage, with a ſuitable Revenue 
and great Dependencies.” I wiſh he could 
make his Words good, and that all the Biſhop- 
ricks had a Revenue ſuitable to their Peerage. 
But were it ſo, is their Number too great in 
Proportion, as one of the Three Eſtates of the 
Realm, and would he have them fewer ? We 
find the Lay Peerage often increaſed, ' but they 
continue the ſame. - The utmoſt Inconvenience 
he can ſuggeſt is, that they may be more zealous 
for the Intereſt of the Church and Clergy : 
Would he have Biſhops who are not ſo ? Or 
may we. hope in time to have Lay Biſhops ? 
I need not ask if the Examiner would have it 
fo ; but would any Member of the Church of 
England deſire it? For as he can make no Di. 
Tos ſtinction 
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ſtinction between Advice and Nomination, may 
ve not thus argue from the loweſt to thechigheſt 
Offices in the Church? We are taught by the 
Learned in the Common Law, that when a 
Pariſh Clerk is choſen by his Pariſhioners, tho' 
his Duty relates to the Service of the Church, 
yet ĩt is become a mere Lay Office; and tho? 
the Ordinary may cenſure him, he cannot re- 
move him. If chen Advice and Nomination 
be the fame, and the Clergy are to be excluded, 
may it not likewiſe be thought that the Office 
of a, Biſhop may become a mere Lay Office? 
The Qualification of Orders can make no Al- 
teration; it would then be looked upon as acci- 
dental, for a Pariſn Clerk, who is in Orders, 
if choſen by the Pariſh, (as there are many) 
makes no Alteration in the Nature of his Office: 
But as a Right of Nomination is not even 
covertly attempted, their Advice and Aſſiſtance, 
when his Majeſty is pleaſed to command, can 
never be thought improper.. 

Were thoſe Biſhops, who have bert a i 
by the Crown, under a Clerical Adminiſtration 
in Church Affairs, leſs zealous for the Support 
of the Revolution, for ſettling and defending 
the Proteſtant Succeſſion, leſs careful of the 
Rights and juſt Prerogatives of the Crown, or 
leſs — for the Good of the Church and 
Kingdom ? No. The Objection has indeed been 
that they are too dependent on the Crown, and 
therefore the Examiner, to remedy this, can 
find a Way how they may be more ane 
on others. 

We are told, that by Leſley's of VE an to his 
Pupil, the Agent of the Pretender had given 
Aſſurances, that the Supremacy of the Crown 
ſhould be veſted in a Committee of the Eugliſb 
Clergy 3 


1 wn 
— whereof the Archbiſhop of Fw 
bury for the Time being to be always one. 
Vain Aſſurances! To chink that the Church of 
England could ever be ſecure with a Popiſh 
Prince on the Throne! She too well experienced 
in the late King James the Second's Time, that 
they had other Tools to work with, - beſides 
Papiſts; and the Church was to be deſtroyed 
under the pretended Concern and Tenderneſs 
for the - Diſſenters. No, the greateſt Security 
of the Church is the Supremacy of the Crown, 
whereby, as a Body Spiritual, it is united to the 
King as Head, who is thereby its Protector and 
Defender. But can that which was idly looked 
upon by themas offeri 5a Barrier againſt Popery, 
a Security againſt an Enemy, be ch im- 
proper under the Direction and Diſcretion of 2 
Proteſtant King, and in Subordination to him 
alone? And did not Leſley ſo far borrow'this 
Scheme from the Practice of the great King 
William, who after the Death of Queen Mary 
put the Diſpoſal of Church Preferments into 
the Hands of We two e and __ 
of che e ? _—_— | 


The Third Gen! Objeftion ak the u 
ficiency of the Body Spiritual, is, in their Ju- 
dicial Capacity. If we conſider the different 
Method and End of Puniſhments in the {eyeral 
Judicatures, the Temporal and Spiritual, we 
may find that the ' Puniſhment of Vice and Im- 
morality is the proper Province of the Body 
Spiritual, more effectually to prevent thoſe gre 
ter Enormities, which as they diſturb the Peace 
of the Kingdom, and the Welfare of the Com- 

mon- weal, require the Interpoſition of the Tem- 
ur Arm 3 and when. the Legiſlature have 
thought 
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thought it neceſſary to give 2 further Aſſiſtance 


and Puniſnment, that it ſhould by Interpreta- 
tion be made excluſive and confined only to the 
Temporal Courts, cannot ſo well —— the 
End, but muſt prove prejudicial to the Publick. 

The Method of the Temporal Judicature is, 
by the Severity of the Puniſhment of a few, 
to deter others from the like Crimes: And it 
has been thought neceſſary upon that Account, 
to extend the fanguinary Laws in this King- 
dom, from the Boldneſs of the Offenders, fur- 
ther than perhaps was ever done in any other 
Nation. That of the Spiritual is, by a ge- 
neral and ſalutary Puniſhment, to prevent, if 
poſſible, the firſt Principles of Vice, to correct 
the inward Man, and eradicate thoſe Seeds of 
Immorality, which in Time produce the greateſt 
Enormities: And common Experience tells us, 
that thoſe poor Wretches, who are made the 
ſevereſt Examples of publick Juſtice, generally 
impute their Misfortunes to Sabbath-breaking, 
Drunkenneſs, Lewdneſs, and other ſuch like 

Lord Coke, after he has finiſhed his Treatiſe of 


Temporal Crimes, ſays, ( That we have found fa. 4... 
by wotul Experience, that it is not frequent logue. 


and often Puniſhment that doth prevent like 
„ Offences ; . Melior eſt enim Fuſtitia vere præ- 
* ventens, quam ſevere puniens. But I leave it to 
Divines to inform the inward Man Verbo In- 


formante, the outward Man will be eaſier 


* reformed YVirga Reformante.“ 

How unjuſt is the Examiner's Cenſure of his 
Lordſhip's Aſſertion, That Spiritual Hands 
* are moſt proper for detecting and puniſhing 
* Spiritual Crimes, and the Work is moſt 
* likely to proſper in ſuch Hands.“ Here _ 

wile 
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wiſe to make the Aſſertion odious, he repre- 
ſents it as a Deſign to take the Puniſhment of 
Vice out of the Hands of the Civil Magi- 
ſtrate, or to make them bear a diſhonourable 
Part in that Work : Whereas the Thing com- 
plained of is, That the Temporal Laws, 
which have been made for the Puniſhment of 
Drunkenneſs, Common Swearing, Profanation 
of the Lord's Day, Sc. have in effect taken 
the Cognizance of thoſe Crimes out of the 
Hands of the Eccleſiaſtical Juriſdiction, and 
yet the Execution of thoſe Laws is almoſt uni- 
verſally neglected. This Writer acquaints us 
with the Pleaſure he has received at the Courts 
of Goal Delivery and Quarter Seſſions, in 
hearing his Majeſty's Proclamation read, and 
the Civil Magiſtrate required to put the Laws 
in Execution againſt all manner of Vice, Profaneneſs, 
and Immorality. But to remove the Objection, he 
ſhould have told us the Pleaſure he had to fee 
thoſe Laws. vigorouſly executed; and further, 
how many Inſtances he has known of Prefent- 
ments of Lewdneſs, and corporal Puniſhments 
inflicted on either of the Parties, after Security 
haas been given to maintain the Child, and keep 
the Pariſh harmleſs. Nay,. are even Murders, 
Robberies, Adulteries, Perjury, Blaſphemy, 
Profaneneſs, and all Immorality, leſs frequent and 
abated ; or do they not manifeſtly increaſe ? 
It is too apparent they do. To what then can 
it be. imputed, but to the Defect of preventing 
Juſtice; from the Corruption of Principles, the 
Relaxation, or rather Aboliſhment of Diſci- 
pline, ridiculing Religion, and eradicating the 
Fears of hereafter out of the Minds of Men? 
If Religion, as the Freethinkers would infi- 
nuate, was only the Invention of Politicians to 

| keep 


eee . 
keep the Wofld in Obedience, ſure he muſt be 
a very weak Politician who would diſcharge 


them from that Tie. In this State of Things, 


under this general Corruption, a good Man 
may well be allowed to lament, that the Tem- 
poral Laws againſt Vice and Profaneneſs have 
little Effect, but to tie up the Hands of the 
Spiritual Judge, and diſcourage him from pro- 
ceeding in ſuch Caſes, by the Handles thoſe 
Laws give for Prohibitions from the Temporal 
Courts. | | 

The Introduction to the Codex Juris, ſpeaking 
of the general Neglect of executing the Laws, 
adds, That the only Way to make Temporal Pu- 
niſhments truly beneficial to Religion, is to provide 
them 'as a further Terror and Puniſhment, to be 


called in as oft as the Cenſures of the Church are 


diſobeyed; at which the Examiner appears to be 
very angry. This muſt, in common Senſe, be 
underſtood of Crimes of a Spiritual Nature; and 
cannot ſee the Abſurdity or Inconvenience of 
obliging Civil Magiſtrates, upon Complaint 
made to them by the Eccleſiaſtical Judge, that 
the Cenſures of the Church are ineffectual, to 
inflict Temporal Penalties on ſuch Offenders. 
Is it ſo inconſiſtent with the Superiority he con- 
tends for? Are they only to reſtrain, and not 
to aſſiſt the inferior Power, when it is too weak? 
Ut Gladius Aſiſtat Gladio. It is not beneath the 
Dignity of the King of Great-Britain, at the 
Requeſt of any Foreign State, in his Court of 
Admiralty to enforce a Sentence given even 
in a Foreign Judicature, ſub mutuæ viciſſitudinis 
obtentu, and to give Credit to the Truth and 
Juſtice of their Proceedings; and why it ſhould 
be ſo abſurd at home, for one ee, 


i 
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aſſiſt the other, I cannot imagine, whether it 
were ſubordinate or not. 

If this Writer had attended to the firſt Stat; 
of Appeals, 24 H. 8. he would have found 
that the Spiritualty is there put in ion 
to the Judges of the Common Law. It in- 
cludes Civilians and Canouiſts, as they ſtand di- 


ſtinct from Common Lawyers, and not only 
Clergymen, as he would ſuggeſt; and can any 


Thing that is ſaid in the — to the 
Codex Furis, be poſſibly explained to exclude 
Civilians and Canoniſts out of the Court of 
Delegates ? Surely not. It is admitted that the 
Eccleſiaſtical Court has a Juriſdiction in Mat- 
ters which were originally of a Spiritual Nature, 
as Cauſes Matrimonial, Cauſes Teſtamentary, 


and the like, which by the ancient Uſage of 


the Kingdom, or by ancient Statutes of the 
Realm, have been appropriated to them as more 
proper to be determined by the Rules of the Ca- 
non and Civil Laws, than by the ſtricter Maxims 
of the Common Law. Theſe Cauſes, as well 


as others of a more Spiritual Nature, may 


well be preſumed, by the Practice of many 


_ Centuries, to have received fixed and ſettled 
Determinations, according to thoſe Rules; and 


the introducing new Maxims from a different 


Science, however ſuitable they may be to that 


Learning, however adapted to that part of our 
Conſtitution, muſt in this create Variety and Un- 


certainty z whereas Certainty is juſtly ſtiled by 


Lord Coke, the Mother and Nurſe of Repoſe 
and Quietneſs; for which Reaſon the Author 


of the Codex Juris might very properly point 
out the Occaſion of any Alteration or Uncertainty. - 


If there be originally any thing of a Tem- 
oral Nature in the Cauſe, if any Temporal 
Incideng 


Fd 


OE. 
Incident. atiſes, is it not frequently removed out 
by a Prohibition, guoad--- While it is depending 
in the inferior Courts, before jt comes to the 
Delegates, and thereby the Cauſe becomes more 
meerly and undeniably Spiritual? There are 
Judges provided by the Conſtitution, who may 
be Laymen, to determine ſuch Temporal Mat- 
ters as are by Law appropriated to the Cogni- 
zance of the Eccleſiaſtical Courts, by Rules to 
which the Common Lawyers, as /uch, are Stran- 

rs; and is it not a great Hardſhip upon thoſe 
ourts, muſt it not neceſſarily create an Uncer- 
tainty, that they may be adjudged to have 
done wrong, becauſe their Judgments are not 
according to Rules, which they are not obliged 
to go by, or rather are obliged not to go by ? 
If we take a View of va Education, the 
Study, the Buſineſs of the Gentlemen of the 
Common” Law, we ſhall have no Reaſon to 
think that they have more Leiſure cr Inclina- 
tion. to make themſelves Maſters of another 
Profeffion, than the Clergy can have; which 
would ſtill be more eaſy to them, the Courſe 
of whoſe Learning, in their own Profeſſion, 
neceſſarily leads them into the Knowledge of 
the ancient Councils, and the Canons of the 
Church.” Their firft Studies are the ſame, in 
polite Literature; but thoſe, whoſe Thoughts 
are turned towards the Bar, muſt find the Learn- 
ing of the Common Law extenſive enough to 
wake up their whole Time: When they attend 
the Practice of it, great part" of their Time is 
neceflarity fpent in making themſelves Maſters 
of thofe Facts, upon which each particular 
Cauſe depends; the reft, in turning to thoſe 
Books, which their former Studies may have 
pointed out to them : And they, who from the 
25 | 1 2 F atigue 


p 
4 


[ x18 ] 

Fatigue of the Bar can ſcarce allow themſelves 
Time for neceſſary and common Refreſhments, 
- will not eaſily be tempted to turn their Thoughts 

to a different Stũdy. 

When with * Leaning, fine Parts, and 
indefatigable Industry, they have arrived at the 
Honours of the Bench, ; and might well expect 
Otium cum Dignitale, it 1s hard to be then em- 
ployed in ſifting out new Learning from the 
Ruins. and Rubbiſh of g to learn 
new Rules; that their few vacant Hours may 
be ſpent in judging 1 in thoſe Courts, which the 
Examiner ſays are Inferior and Subordinate 
to their own. And in caſe any thing meer- 
ly Temporal ſhould happen to be left in the 
Cauſe, they may be obliged in their ſuperjor 
Capacity to prohibit themſelves. 


It muſt then be frequently expected, that they 


will apply thoſe Rules, of which they are ſo 
perfect Maſters, and to which they have ſo 
long been accuſtomed, to the Cauſes there de- 
pending before them, altho' different from the 


Rules of the Eccleſiaſtical Laws. This Variety 
of Rules muſt create a Variety of Determina- 


tions; and the poor Suitor, who has hitherto 
been ſucceſsful, is in pain to know according 


to what Law he i is to be judged ; and his Coun- 


cit can hardly, with Credit, adviſe, being 
1 doubtful, which N will take 
pho 

I may further, I believe, 8 to | that 
the learned Judges of the Common Law. would 
not be diſpleaſed, if there were a ſtated Com- 
miſſion of © Delegates, or any other Scheme, 
which his Majeſty might approve of, whereby 
they might obtain a Diſcharge, and be eaſed 
of the Burden . theſe Commiſſions; nor can 


it 


Wy, my 
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it be diſagreeable to them to be informed by his 
Lordſhip, that it is a Burden which the Conſti- 
tution has not laid upon them. 
The Truth of the Fact is not then denied: 
nor the Time (Anno 1639) when theſe Mixtures 
firſt began, and Noblemen and Common Law 
Judges came into Commiſſion. The Clauſe of 
Nuorum 18 ſtill more modern, whereby a Delay 
is not only unavoidably occaſioned, whilſt thoſe 
in the higher Stations cannot poſſibly attend; 
but what is worſe, a Negative is introduced con- 
trary to the Rules of the Civil and Canon Laws, 
and not intended by the Statute, which directs, 
« That a Commiſſion ſhall be granted to ſuch Per- 25 E. 8. 
& ſons, as ſhall be named by the King's Highneſs, his c. 19.5 4 
«© Heirs, and Succeſſors, like as incaſe of Appeal 
from the AdmiraPs Court.“ Can it be pre- 
tended that this was then the Rule in Appeals 
from the Admiralty, tho' it is now. likewiſe 
become ſo? I believe it will not. And when 
a Thing is complained of as improper, is it of 
no Importance to ſhow it to be an Innovation; 
that 1s, of a Date more modern than the Inſti- 
tution of the Court, without any Law to intro- 
duce it? If his Majeſty ſhould be pleaſed to 
reſtore it to its firſt Inſtitution, one may then 
reaſonably hope, that the Examiner will not 
put a Negative upon the Crown, or dictate to 
his Majeſty, in a Matter which depends on his 
own Wiſdom to direct him. What ground is 
there then for his exclaiming againſt their Exceſs 
of Power; or are not the Loſers in common 
Reaſon to be indulged to complain ? 

Every one knows how great a Cloud the 
Biſhops began to be under, about the Time 
mentioned [1639;] and how well ſoever the 
Adminiſtration might wi the Bench, it is well 
1 known, 
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known, that at chat Time they dur not ſhow 
nor ſet themſelves to protect them from ſuch 
8 ppreſſions and Inſults as the Times expoſed 
them to, and from wh ich the State ſoon after 
was unable to defend itſelf; for the Enemies to 
both were the ſame. ; 
When the Biſhops; were under F 
and afterwards aboliſned, it was a proper Jun: 
cture to introduce and eſtabliſh the Practice of 
bringing Noblemen and Common Lampen! into 
their Places. 
To ſupport this Practice then, he would, have 
the 25 depend upon the Fitng5 of the Thing ; 
but he will not allow the ſame Privilege of 
arguing from Fitneß, on the Head of Prohibi- 
tions, becauſe it is next Door to Treaſon to 
ſuggeſt, that what has been len e 
may poſſibly not be N. tl A 


Exam. Nothing can be more . ig chan the Uſe 
p. 61. this Writer makes, in many Places of his Book, 
of a Clauſe in the . to the Codex Juris, 
relating to the Extracts from the Reformatio 

Legum Eccleſiaſticarum; and to ſhow the Un- 

fairneſs of it, once for all, little more will be 

_ neceſſary than to ſet down the Clauſe at large. 
Pref.p.14. <© The Citations out of ancient and modern 
| * Councils and Synod}, which have been held at 
Home and Abroad, (as they are annexed here, 

e by way of Commentary, to. our preſent Laws) 

are deſigned to ſhow, on one hand, that 

*© tho* many of the Laws are modern, the 

« Conſtitution is ancient; and, on the other 

“hand, to facilitate the Improvement of this 

*« Conſtitution, by ſuggeſting ſuch uſeful Rules 

of Order and Diſcipline, . as have been eſta- 

*© bliſhed Abroad, or attempted at RIO 

3 


rer! 


"6 With which laſt View it is, that many of the 


Paſſages out of the Body of the Eccleſiaſtical 
% Laws, entitled, Reformatio Legum, &c. are 
* . into this Commentary ; oy Candidates 

a' Place in our Conftitution, in caſe the 
* Convocation ſhall think them deſerving ; or, 
* at leaft, as not unworthy the Confideration of that 

Learned and Venerable Aſſembly.” 

1. Then, by changing the Word Commentary 
into Work, he leaves his Reader to ſuppoſe, 
that the learned Author did fo fully approve 
them, in whole and in every Part, as to give 
them a Place in the Text, among the Acts and 
Canons eſtabliſhed by Authority. If he had no 


ſuch meaning, why did he not uſe the Words 
as they ſtand in the Preface ? 


2. He breaks off at the Word deſerving, 
and leaves out the following Words ; or, at 
Jeaſt, as not unworthy the 6 onſideration of that 
Learned and Venerable Aſembly. J charge it 
upon his Conſcience, whether he did not i- 
duſtriouſly leave out thoſe laſt Words, that he 
might more eaſily convince his Readers, that 


the Author of the Codex recommends the Clauſes 


he extracts out of the Reformatio Legum, as fit 
to be made part of our Conſtitution, intirely 
as they ſtand there, without Addition, Diminu- 
tion, or Alteration of any kind? Is this the 
Man who ſolemnly declares, he would not do 
his Lordſhip any Injuſtice? Was he not ſen- 


Gble that the Convocation might conſider of 


many Laws which they could not enact or alter, 
but muſt apply to the ſupreme Legiſlature for 
it; and did not that laſt Clauſe interfere too 
much with his intended Reflections, viz. of 
their being improper Patrons to introduce theſe 


' Improvements, encroaching upon the . 
14 0 
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L 4. 
the Legiſlature, altering Statutes by Spiritual 


Power, inconſiſtent with our Conſtitution, in di- 
minution of the Prerogative, and contrary to 
the A of.. Submiſſion, and all thoſe hard Words 
he ſo freely beſtows ? And I appeal to every 
- candid Reader, whether the learned Author 
could have guarded againſt. being underſtood to 
mean what he would infer, with greater Caution 
than he has done; and whether any one could 


ſuppoſe him to have been ſo void of all Senſe, 


as to imagine, that Laws made almoſt 200 
Years ago could be ſuited in every Reſpect to 
the preſent State of Things, and received other- 
wiſe, than as firſt compared with the Laws 
which have ſince been made, and accommo- 
dated to them ? Upon the-whole, whether any 
Perſon of common Candour could fix any 
meaning upon the Clauſe, and his inſerting in 
the Commentary ſome Paſſages which may be 
found in the Reformatio Legum, than' that he 
thought, upon any Deſign to review and im- 
prove the Eccleſiaſtical Conſtitution, it might 
be of uſe to know, what were the Sentiments of 
thoſe learned and able Men (the ableſt, beyond 
doubt, among the Biſhops, Civilians, and Com- 


mon Lawyers of that Time, who early after 


the Reformation compiled that Body of Laws ;) 
ſubmitting it wholly to the Judgment of the 
Convocation, how fit or unfit they now are to 
be received, or recommended by them, in part, 
or in whole? In this View, they are properly 
called Candidates, and offered only as ſuch, tb 
be ſubmitted, like Candidates of all other kinds, 
to Enquiry and Examination. And altho' the 
Examiner had not approved them, he might 
have treated them with more Reſpect, and have 


conſidered, | 


[ #23 ] 
conſidered, that his e ca Cann were 
Cranmer's Pupils. it 
This is an — all the Paſſiges' he — 


picked out of the Commentary upon the Codex, 
as cited out of the Reformatio Legum; and if he 


had fairly conſidered” them in this Light, and , 
could have prevailed with himſelf to forbear the 
curtailing the Clauſe, with an injurious Deſign 
to make them appear in another Light, he might 
have made his Work much ſhorter, - and ſaved 


himſelf: a e deal of Trouble, as well as 
Shame. 


But as I have gone hin his Reflections! in 
general, as to the Sufficiency of the Body Spiri- 
tual, wherein he has fo far, at leaſt, been con- 
ſiſtent with himſelf, as not to omit the leaſt 
Opportunity, by any poſſible Conſtruction or 
Torture, of turning them to his Lordſhip's 
Diſadvantage; there are others leſs general 
which may deſerve Conſideration, wherein the 
Reader will do him the Juſtice to think, that 
the Paſſages which he has taken Exception to, 
out of ſo large a Work, are thoſe which he 
thinks have the greateſt Tendency to the pub- 
lick Prejudice, if not the only ones which he 
finds exceptionable ; for had it been only a Dit- 
ference in Opinion from other learned Men, 
it could not be preſumed to have ſo far excited 
his Zeal, as to require his publick Teſtimony 
for the Sake of Truth, attended with ſuch Re- 
flections upon one in his Lordſhip's Station, at 
this Seaſon, and at this critical Time, when 
not only our Church, but Religion itſelf, is ſo 
publickly attacked and yet he, with his uſual 
3 and Veracity, has ſet them in the worſt 

Light he poſſibly can: Notwithſtanding 2 


5. 183. 


16 Car. 1. 


24] 


I aſſure my ſelf, that upon Re- eibenalde 


they will be found, tho' attended with no leſs 


perſonal Rancour, to have as little Foundation 


as the other. He has referred to eleven more of 
thoſe Laws or Canons, which the Codex Juris 


tecommends to be conſidered; and as he owns 


that ſome of them ſerm to merit the Confideration 
of the Lagiſlature, as tending to the I t 
of our Confitution; there are many others of which 
e has taken no notice; ſo that we may be ſure, 
that if any of them had not been clearly ſo, 
and — of an odious Repreſentation, ny 
had not been ſpared. Tho' the Irregular 
his Examination may occaſion an im cal 
Reply, yet he will excuſe me in not following 
him altogether in his Method, which ſeems to 
have this only Rule, to obſerve, anticipate, 
poſtpone, or repeat, Juſt as it might ſerve to in. 
troduce ſome new Reflection. 
The great Overflow of Vice and Profaneneſs, 


ie have ſeen in this Kingdom for ſome 


Years paſt, will warrant thoſe who lament and 
lay it to Heart, in propoſing any Expedient 
for giving a Check to it; and alſo; juſtify a 
Concern at the Loſs of any Law, which was a 
manifeſt Reſtraint upon it. And therefore the 
learned Author of the Codex might have hoped 
to have eſcaped ſuch a particular Animadverſion 
for what he had ſaid concerning the ancient 
Method of Canonical Purgation, which affected 
neither Liberty nor Property, but was a Branch 
Fuſtitie Prevenientis, which Lord Coke ſo much 
recommended. And if the learned Author had 
added; That this Law was in full force till the 
troubleſome Time of King Cha. Iſt's Reign, 
when an Act was obtained, which intended to 
take away all the ordinary Power and Coertion 
in Eccleſiaſtical Cauſes, and that it was ä 
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OT in a very uitious and Joſe Reign (chat of 

King Charles ad) it is no more than the Truth. 
The Examiner is willing to miſtake both the 

Nature of common Fame, and that of Purga- 


tion, He ſays it was thus; . Perſons accuſed Exam. 
this Accu- p. 80. 


upon common Fame, were upon 
* ſation alone, unſunportæd by any 


Evidence, 


1 cited to appear in the 8 . Court, AY 
there charg nah the — If they de 


*© nied the — the Judge aſſigned them to 
appear with five or fix of their Neighbours 
(who were called Compurgators) and to make 
a Purgation; which was done by the Defen- 
<< dant's ſyearing to his own Innocence, and the 
** Compurgators ſwearing that they believed what 
he had ſworn to be true. If the Defendant re- 
fuſed to purge himſelf upon his own Oath, or 
could not procure Compurgators to ſmear, as 
6 before, for him, he was looked — 
<* andthe Judge proceeded to Sentence, in the 
ſame Manner as if he had been convicted by his 


„ own, Confeſſion, or upon Evidence.“ This is p. 81. 


faid to carry the Eccleſiaſtical Juriſdiction to 
« a Pitch of Tyranny, even beyond the Oath, 


commonly called the Oath Ex Oficio. The 


bare obliging a Man to accuſe himſelf, or to 
« anſwer upon Oath in a criminal Proceſs, 
is contrary. to natural Juſtice, and to the 
Equity and Moderation of all Laws, r 
% only the Canon Law.“ 
On the contrary, no Perſons were put to 
their Purgation upon common Fame, unſup- 
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<A _ Evidence : Neither did common ys. -agiy 
ame, in a legal Senſe, mean any general Re- 318. 
port or — which might have ariſen from 
malicious Perſons, and without Foundation; 

but ſuch, as from Circumſtances and Preſum- 

ptions had gained Credit and Belief, and had 


given 


f 126 * 
given great Offene to the Grive, the Sobet, 
the better Part of the Pariſn. Crimes which are 
ſubject to Eccleſiaſtical Enquiry, as Simony, 
Adultery, or ſuc like, are naturally ſought by 
the Delinquents to be kept hidden, ane com- 
mitted ſecretly : Theſe are Works of Dark- 
neſs, and ſuch as are hardly to be proved by 
Witneſſes. Yet when' by — — 
known Abroad, they come to be vehemen 
ſuſpected, and offenſive to the — 
and, for the evil Example, dangerous to be 
ſuffered, it is reaſonable that they ſhould be 
diſcovered and iſhed to deter others from 
the like: And Churchwardens are ſworn to en- 
-quire diligently, and truly to preſent from Time 
to Time fuch Crimes, and the Fame thereof: 
Vet if any Perſon was proſecuted, . either upon 
the Preſentment of Churchwardens, Ex Officio, 
or by Accufation, he had the Liberty to deny 
that there was any Fame, ſuch as J have before 
mentioned; and before he could be put to his 
Purgation, a legal Proof was required of thoſe 
Circumſtances and Preſumptions which had oc- 
caſioned the common Fame; and if they failed 
in the Proof thereof, he was acquitted; but if 
proved or confeſſed, he was = admitted to his 
Purgation. 
©*The Reaſon che Law affighs for Purgation, 
after a Fame is proved, is wir. Licet nemo tene 
tur ſeipſum prodere, tamen proditus per famam tene- 
tur ſeipſum oſtendere, utrum polſit Jſuam Innocen- 
tiam aſtendore & ſeipſum-Purgare.” The Ground 
of the Law is, that the Offence which is given 
to the Church by the publick Scandal and Ex- 
ample, ought to be removed; whereas Eccleſia 
non judicat de Occultis. Penances en joined by 
the Ordinary, are not taken i in Law to be Pænæ, 


but 


. 
» 
7 
; 


127 
ut Medicine, as tending to the 1 of 
Delinquent, the Example of vw and 
je Satisfaction of the Church, offended juſtly 
at his lewd - Converſation. And I may fay, 
that the ſame. Proof that is generally required 
a Fame, might in, many Caſes. be ſufficient to 
convict before a Jury; and that therefore the 
Purgation was a Privilege, whereby the Perſon 
might be allowed to clear | himſelf of that 
Scandal which otherwiſe called. for. the. Cenſures 
of the Church, and not an Oath whereby he 
accuſed himſelf. _ Na 
Thoſe, who at the Beginn ing of Queen 
Elizabeth's Reign oppoſed the OS of 
the Church of England, did not complain of 
the Severity of Ki Proceeding, or call it Ec- 


cleſiaſtical Tyranny, but on the contrary blamed 


it as too mild, that it did not only not advance 


and forward the edifying of the Church, but paſſed» 
over the Offence too lightly, and, — 6 en- 
couraged thoſe Crimes which deſerved a ſeverer 


Puniſhment, And one Millayn, a Fellow of 


Chriſt's College in Cambridge, a Diſciplinarian 9 

of. Cartwri 2gb!'S Party, in a Sermon preached at Mig. 

St, Mary s, inveighs againſt it, and ſays, Append. 
That by the Canon Law, if a Man or Wo- „e. 


« man be never ſo much ſaſpected of Advoultry, {; 


* If... the, Party bring 13 twelve to ſwear, I nterpret. 
« that they think Sy hath not committed that Adultery. 


« Crime, , he. is by cleared; whereby 
04 many Adele nd, by clear » One would 
not, now have expected a Charge of a different 
Nature to ariſe from an Aſſembly of thoſe who 
pretend to a ſeverer Diſcipline. © . © 

A late Author, who would be very unwilling 
td be thought to carry the Power of the Church 
in 125 Pei too far, in his Treatiſe of The 


Nature 
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4. 88. 


p. 89. 


6. 90. 


res 


Native and wil of the Sacrament of the Lords 
per, ſpeaking 8 the Primitive Diſciplin⸗ 
„ Chriftians in 7 — 450 informs 
us, that they only were a 
ec of the Fucharit, who N bed as Chriſt bad com- 
„ mandei; For my ſelf (fays'he) I 1 5 
e Martyr could mean no mote by it, 
« profeſſed Chriſtians, e i. 
« moral in the habitual and open Conduct of their 


ay Lives, were not permitted, before ſome Signs of 


fRepentance appeared, to partake of this Reli- 
gious Rite ] take the Foundation of it to be 
<< this, and this only, that the admitting Per- 
« ſons to the Communion was eſteemed to be 
an Acknowledgment of them as Chriſtians 
<« ft to be received into the Company, and to 


<< partake in the Religious Offices of ſuch as 


„are really ſo ----- This was thought a 


„Way to bring them to ſome Senſe of 
«« Sins, or, if that could not be done, of rind; 


« cating the Honour of the Chriſtian 


Society 
44 from the Scandal of ſuck Members.” Tt Was 
the Scandal then that gave the Offence, for 
which they were to be excluded from the Com- 
munion of Chriſtians, for the Vindication of 


the Honour of our Religion, and which ought. 


1 The Offence is the ſame, where 
good Grounds it is generally believed, 


e perhaps a direct Proof cannot be come 


at; and woe be to him by whom the Offence 
comes. 


Equity and Juſtice, 
Common Law; let us enquire whether in the 
hke Caſe, the Subjed 
by the Laws of the Land, 


to be Partakers 


Bur to bing dis cp the Zxaniiner's onh C 
Touchſtone of natural | 


does not faffer as much 
| as they would do 
by this Practice of the Canon Law: And as it 


28 QU 
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Wannen ” 
| a Rule, Intereſt Reipublice peccata nocentium 


puniri, whether any Government could de ſup- 
ported, without ſome Proceeding upon Famè: 
And if the Perſon ſhould chance to be innocent, 
his Imprudence at leaſt Is generally the Cauſe 
of what he ſuffers. i 


Lord' Coke, in his Comment” upon Magus 2 Inſt. 
Charta, ſays, When Treaſon and Felony ? 52. 


« 1s committed, and the common Voice and Fame 
is, that A. is guilty, it is lawful for any 
Man that ſuſpects him, to Ire him. 
This Fame Braniton deſcribeth well: Fama, 
« gue ſuſpicionem inducit, oriri debet apud bonos 
& graves, mon quidem malevolos & maledicos, , 
« ſed (ones Þ & fide N 
« {ed ſepius ;, quia clamor minuit, & Defamatio 
» 1 gat.“ Further, If a Man keep Com- 
„ pany with a notorious Thief, whereby he 
“is fuſpected, Sc. it is a good Cauſe, and 
« a Warrant in Law to arreſt him.“ Oath then 
being made of the Circumſtances from whence 
the Suſpicion ariſes, he may, I preſume, be 
committed to Prison. In ſome Caſes, if he 
can find Bail, he may be diſcharged upon Bail 
[more hard, I believe, to get, if he be poor 
and have otherwiſe a good Reputation, than 
har gs; j] if not, dragged from his Houſe 
Hy, his Friends and Buſineſs, he is 

im * fetter d, and if he has no Money, 
half ſtarved, till there is an Opportunity of 
bringing him on his Tryal; and then, (if 1 
may be. allowed to call bis lar his Compur- 
— 9 if they find no Reaſon to think him 
paying his Fees, he ts diſcharged. 

Which had this paor _ rather have done, 
either have purged himſelf by the Oath of 
* and 3 even have done 


Penance, 


of 


dignas Perſonas 3 non ſemel fol. — 


Exam. 


130 


Penance, or have lain e Dk in Goal; 
And yet a Common Fame; ſuch as I have de. 
ſcribed, is all the Foundation of both. 

Tho it has been a great Pleaſure wi: the Ex. 
aminer in hearing, hen he attends Quarter Set. 
ſions and Goal Delivery, the Proclamation read, 


and the Charge given 2 Vice, Immoralit 


and l IJ am afraid, it m 


have given him ” ky Uneaſineſs, eſpecially at 
the Latter, to hear a Man with a hoarſe Voice 
loudly. proclaim an Invitation to all manner of 
Perſons, who can inform his Majeſty*s the 
King's Juſtices, the King's Serjeant, * Attor- 
ney General, Cc. of any Treaſons, - Murders, 
Felonies, Sc. as if it were not acting the 


Part of a vigilant and prudent Magiſtrate, 


<« but of an Inquiſitor ; a little miſchievous 
<« Animal, who is fo perpetually on the Hunt 
<« after Crimes only that he may have the 
&« Pleaſure of Correction, as he calls it.“ He 
would certainly make a moſt excellent Ma- 
giſtrate, who could take more Pleaſure in. 
EG the. Charge, than in the Execution 

It. 

But 8 upon this Head of Purgation, 
as Self- Defence may probably induce many to 
deſire a Continuance of this Reſtraint upon the 


| Diſcipline - of the Church; and altho' by the 


monſtrous Increaſe of Perjury of late Days, 
the Oath of the Accuſed might give but little 
Satisfaction to wipe off the Scandal; might 
not his Lordſhip, or any good Man, without 
Cenſure, wiſh, that either a Purgation, ariſing 
from the Proof of their general Reputation, 
and the Oath of their Neighbours, — be 
made, or elſe ſome Satisfaction be given to the 
Church, by thoſe who give Offence, by a ſuſ- 

| picious 
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picious and ſcandalous Way of living But 


how the Ground of ſuch a Suſpicion can be 
conſtrued to be a laudable Action miſunder- 


« ſelf fo general an Odium, that the World 
«© may be tempted to take an unmanly Pleaſure 
in ſeeing him humbled at any rate, wants 
Explanation. Does not the Examiner rather 
ſcem to wiſh for that unmanly Pleaſure, by en- 


deavouring to make a laudable Action miſun- 


derſtood ? 


The ſame Concern to fee Vice and Immo- 


rality of all Kinds effectually reſtrained and 


puniſhed, might have entitled his Lordſhip to 
this Writer's Indulgence, if he wiſhed, that, 
as there are many Exceptions in general Acts 


of Pardon, Proſecutions, for Lewdneſs and Im- 


morality depending in the Spiritual Courts, 
might have been one Head of Exceptions, and 
that ſuch Criminals might not eſcape by virtue 
of thoſe Pardons, after a long Proſecution, and 
where Sentence 1s ready to be given, as it may 
often happen. 

Tho* his Majeſty does always with greater 
Pleaſure ſhow Mercy than execute Juſtice, yet 
too great a Tenderneſs may turn to the publick 


Prejudice; and Lord Coke obſerves, that pes 3 Inſt. 
Impunitatis continuum Effettum tribuit Delin- p. 236. 
quendi, fic venie facilitas Incentivum eſt delin- Epilogue. 


guendi; and therefore Pardons ſhould be rarely 
granted. But the Reaſon our firſt Reformers 
went upon, was, that ſome Satisfaction ought 


to be made to the Church, before Perſons guilty 


of great Crimes, tho' pardoned, ſhould be re- 


ceived into its Communion, Donec ſalubriores 


Cogitationes ſuſceperint, as the Extract from the 


Reformatio Legum expreſſes it. But this barba- 


ä rous 


Exam. 


&« flood, whereby a Man may draw upon him-” 84. 
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rous Man by itplocing thoſe Laws chuſes to 
wound the Memory of poor martyred Cranmer, 
(who could hope for no Pardon but from 
Heaven, and underwent the Tortures of a mer- 
cileſs Reign) rather than loſe the Handle of 
any one Reflection on the Biſhop of London. 


le thinks, or at leaſt is willing to have his 
Readers think, that he has found his Lordſhip 
in an artful! Omiſſion, of a reported Caſe in 
Relation to a Clerk convicted of Manſlaughter. 
In a Work of ſo great Variety, ſome Over- 
ſights and Omiſſions might eaſily happen, with- 
out Art or Deſign ; and that great Lawyer, Sir 
Edw. Cote, who is ſo often referred to, is not 
always ſo happy as to have his Opinion now 
thought to be Law; and even in Facts he may 
ſometimes have been miſtaken, which Mr. 
Pref. to Prynne ſays © was the Overſight of that great 
Cotton's Ornament of our Law, of which he has 
Abr. of «© given Inſtances to rectify the Miſtakes and 
tees “ Milſrecitals, which he may have led others 
„ into, without the leaſt Intention to detract 
* any Thing from his Venerable and due 
«© Worth and Memory.” Had this been the 
preſent Deſign, had this been the Tendency of 
the Examination, no Offence could be taken ; 
but let the Reader judge thro? every Part, if it 
be not the direct contrary ; nay, | I may leave 
it to the Conſcience of the Accuſer. But if we 
enquire more fully into the Caſe of Searle and 
Heb. 228. Williams, which is brought to juſtify the Charge, 
it cannot be thought an Omiſſion, unleſs it were 
neceflary for every Author, not only to produce 
the Authority upon which he grounds his Opi- 
nion, but likewiſe to refer to others, which he 
may not think fo well founded, in order to — 
: 85 trad! 
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The ſame Grime puniſhable both in. Spiritual and e. 5 


„ 'was-hinted before, that this Rule holds not 


. as can be. In ſupport of this, he mentions 


that Court to the Archbiſhop's, where he de- 


[ 238 7 
tradict it. This, I confeſs, could not be called 
Ariful. But if he who charges an Omiſſion 
as d Fault, be guilty of it in that very Argu- 
ment, let him fall under his own Cenſure. 
In the Chapter of the Codex, &c. entitled, Tit. 45. 
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Temporal Courts, after the learned Author has 
made good that Poſition by way of Commen- 
tary on the Stat. 9 Ed. 2. c. 6. entitled, Mere 
# Suit for one Offence may be proſecuted both in 
Court Spiritual and Temporal, he adds, It 
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in Capital Crimes 3 but however in ſuch 
bs Caſes, the Infliction of Eccleſiaſtical Puniſh- 
ment is not WroLLy Exciupep ;” which 
is expreſſed with as much Caution and Tenderneſs 


the Caſe of Searle, a Clergyman in Ee, who g. 121. 
having been found guilty of Manſlaughter, and Cro. Ja. 
allowed his Clergy, was afterwards ſued in the 430. 
Eccleſiaſtical Court in order to be deprived. 

His Caſe was this: 13 Fac. Searle was convicted 

of Manſlaughter, and allowed the Benefit of 

the Clergy : The Patron of his Living pre- 

ſented Williams to the Living, as being void by 

that Conviction : He was proſecuted before the 
Chancellor of London, as being convicted of 
Homicide, in order to found a declaratory Sen- 

tence upon his Conviction : He appealed from 


fired to be admitted to his Defence, that he was 
not Guilty. Dr. Bird, the Archbiſhop's Judge, 
came to Lord Chief Juſtice Hobart for his Di- 
rections, who ſays, ©* And I (tho' I doubted not . 121. 
<< yet) ener d, and we agreed, that Felony 
e and, other Capital Crimes were not exami- 


as Tues in the Eccleſtaſtical Courts, no, not 
K 2 „ for 


T 
rous Man by traducing thoſe Lav chuſes to 
wound the Memory of poor martyred Cranmer, 

(ho could hope for no Pardon but from 
Heaven, and underwent the Tortures of a mer- 
cileſs Reign) rather than loſe the Handle of 
any one Reflection on the Biſhop of London. 


He thinks, or at leaſt is willing to have his 
Readers think, that he has found his Lordſhip 
in an artful Omiſſion, of a reported Caſe in 
Relation to a Clerk convicted of Manſlaughter. 
In a Work of ſo great Variety, fome Over- 
ſights and Omiſſions might eaſily happen, with- 
out Art or Deſign ; and that great Lawyer, Sir 
Edw. Coke, who is ſo often referred to, is not 
always ſo happy as to have his Opinion now 
thought to be Law ; and even in Facts he may 
ſometimes have been miſtaken, which Mr. 
Pref to Prynne ſays © was the Overſight of that great 
Cotton's Ornament of our Law, of which he has 
Abr. of «© given Inſtances to rectify the Miſtakes and 
- > "tags Miſrecitals, which he may have led others 
„ into, without the leaſt Intention to detract 
% any Thing from his Venerable and due 
«© Worth and Memory.” Had this been the 
preſent Deſign, had this been the Tendency of 
the Examination, no Offence could be taken ; 
but let the Reader judge thro? every Part, if it 
be not the direct contrary ; nay, ' I may leave 
it to the Conſcience of the Accuſer. But if we 
enquire more fully into the Caſe of Searle and 
Hob. 228. Williams, which is brought to juſtify the Charge, 
it cannot be thought an Omiſſion, unleſs it were 
neceflary for every Author, not only to produce 
the Authority upon which he grounds his Opi- 
nion, but likewiſe to refer to others, which he 
may not think ſo well founded, in order to — 

5 trad! 
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wradift it. This, I confeſs, could not be called 
Ariful, But if he who charges an Omiſſion 
| as à Fault, be guilty of it in that very Argu- N 
; ment, let him fall under his own Cenſure. " 
F In the Chapter of the Codex, &c. entitled, Tit. 45. 
The ſame Grimes puniſhable both in Spiritual and e. 5: 

Temporal Courts, after the learned Author has 


made good that Poſition by way of Commen- 
tary on the Stat. 9 Ed. 2. c. 6. entitled, Where 
a Suit for one Offence may be proſecuted both in 


Court Spiritual and Temporal, he adds, It 
„ 'was-hinted before, that this Rule holds not 
in Capital Crimes 3. but however in ſuch 
Caſes, the Infliction of Eccleſiaſtical Puniſh- 
ment is not WROLILY Excriupepd;” which 
is expreſſed with as much Caution and Tenderne/s 
. as can be. In ſupport of this, he mentions 
the Caſe of Searle, a Clergyman in Ee, who 77,4. 121. 
having been found guilty of Manſlaughter, and Cro. Ja. 
allowed his Clergy, was afterwards ſued in the 430. 
Eccleſiaſtical Court in order to be deprived. 
His Caſe was this: 13 Fac. Searle was convicted 
of Manſlaughter, and allowed the Benefit of 
the Clergy : The Patron of his Living pre- 
ſented Williams to the Living, as being void by 
that Conviction : He was proſecuted before the 
Chancellor of London, as being convicted of 
Homicide, in order to found a declaratory Sen- 
tence upon his Conviction: He appealed from 
that Court to the Archbiſhop's, where he de- 
ſired to be admitted to his Defence, that he was 
not Guilty. Dr. Bird, the Archbiſhop's Judge, 
came to Lord Chief Juſtice Hobart for his Di- 
rections, who ſays, And I (tho' I doubted not g. 121. 
- yet) "confer'd; and we agreed, that Felony 
e « . other Capital Crimes were not exami- 
- 8 en in the Eccleſtaſtical Courts, no, not 
* K 2 * 
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for Purpoſes that were examinable there, as 


<« in this Caſe of Deprivation 3 and therefore 
*© they may not originally examine ſuch a Crime 
C to prove a Man criminous; much leſs when 


he is ſo proved in the proper Court, to im- 


„peach the Sentence, in a Court improper : 
« But they may build a Sentence of Deprivation on 


. ſuch a Conviction, and they are bound by it, and 


eit is dangerous for @ Judge Eccleſraſtical to 
&* come againſt it.“ With what Colour of Truth 
could this berepreſentedas ©* a haſty extrajudicial 


Opinion of Lord Chief Juſtice Hobart?“ 
It was indeed extrajudicial, but far from haſty; 
tho' he doubted not, tho' he was clear in his 
own Opinion, yet he conferred, and they tage- 


ther agreed. | 
Hereupon, the Eccleſiaſtical Court proceeded, 
and Trin. 15 Fac. Searle applies to the Court of 
King's Bench for a Prohibition. The Caſe was 
argued ; Richardſon, Serjeant for the Plantiff, 


inſiſted on a Caſe determined in the Common 


Pleas, 27, 28 Eliz. (which was that of Nichols) 
where a Prohibition had been granted. The 


Stat. 18 Eliz. was likewiſe conſidered, and the 


ancient Method of Purgation; and it was faid 
by the Court, that tho' the Statute ordains, that 
after Clergy the Party ſhall be ſet at large, 


| yet that doth not di/affirm the Judgment: And 


it was agreed by the whole Court, that no Pro- 


hibition ought to be granted. This is, by the 


Examiner, with equal Fairneſs, called @ very in- 


digeſted Report of the ſame Caſe in Crook Fames. 
Let any one conſult that Caſe, and he will find 


it as full, as clear, and as expreſs, as moſt in 
the Book. . But the Examiner would repreſent it, 


not only as a Careleſneſs in the Reporter, but a 


Surprize on the Court; and it is ſaid, = 
66 e 
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„the Court of King's Bench upon a (adden 
« Motion, refuſed to grant the Prohibitions.” 


The Caufe had now been depending near two 


Vears; one of the Chiefs conſulted ; a Confe- 
rence had with others; and, upon this Motion, 
the Council argue, the Judges deliberate, the 
Canon as well as Common Law is conſidered, 
the Reaſons are aſſigned, and the Court is una- 
nimous; and yet to leſſen the Authority of this 
Precedent, it is called a ſudden Motion. 

The fame Caſe in the Court of King's Bench. 
is alſo reported by Rolls, under the Title Pre- 


rogative le Roy, (a Title overlooked by the Ex- 


aminer) and . it is a Juſtice I owe to his Rea- 
ders, to acquaint them with it.” Rolls agrees 
with Crook, that it was reſolved by the 
« whole Court, that before the Stat. 18 Eliz. 
*. 7. if an Incumbent had been convict of 
* Homicide by Verdict, and could not purge 
“ himſfelt of it, it was a good Cauſe of Depri- 
„ vation; but it would have been otherwiſe 
if he had purged himſelf. But now, tho 
„ the Purgation be taken away by 18 Eliz. 
<« yet the Crime remains, and the Conviction of 
« Homicide by Verdict will bind him, and fo 
he may be deprived for it,” He takes No- 
tice likewiſe of the Caſe of - Nichols and Chafe, 
where a Prohibition had been granted 27, 28 
Eliz. in the like Caſe, How came he, who is 
endeavouring to charge his Lordſhip with an 
artful Omiſſion, to be guilty of this? He has 
referr'd to the ſame Book, under the Title Pro- 
hibition, in order to leſſen the Authority of this 
Determination in the King's Bench. This a- 
grees with the Report in Cro. James, and which 
ſhows, that it could not, with Juſtice, be called 
a very indigeſted Report. It ſhows, that the 
EW | K 3 : Argu- 
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Argument before the King's Bench turned upon 
the ſame Point, as it did afterwards'in, the Court 
of Common Pleas, upon the Purgation of Clerks, 
and the Stat. 18 Elia. and the Precedent of 
Nichols after that Statute. Was this Omiſſion 
wiltul ? If ſo, what Credit can we give to his 
Veracity ? Was he ignorant of it? What Reli- 
ance can we have on his Judgment? This is 
manifeſt, that he has ſtudied more the Title 
of Prohibition, than that of Prerogative le 

Under this unanimous Opinion of the Court 
of King's Bench, the Cauſe is permitted to go 
on; and the next Year,. after an Appeal to 
the Court of Delegates; a ' Prohibition was 

3.4. 288. granted in the Common Pleas, 16 Fac. There 

Searle and was a Declaration in Prohibition, and upon a 

In illiams. Demurrer, Judgment was given upon open 
Argument by all the Judges (of that Court 
whereof Lord Hobart was Chief) that he ought 
not to be queſtioned vo.] in the Spiritual 
Court for this Manflaughter, As THE Cas? 
sT AN ps. 97 e ON 
Conſidering what had paſſed, it may reaſon- 
ably be preſumed from theſe Words, Now, and. 
as the Caſe ſtande, that ſome Alteration had 
happened therein, ſome Addition to the Plea in 
the Spiritual Court, ſince the denying the-Pro- 
hibition in the King's Bench. But ſfuppoſe 
there had not, and that the Learned Author had 
in his Thovghts at that Time the Judgment in the 
Court of Common Pleas, Is the Determination 
of that Court, (which is not ſuperior to the 
King's Bench, but whoſe Judgments, if the 
Client be not tired out with Law, may be re- 
verſed in that Court,) of ſo great Weight, that 
no one, at the Haxard of his Reputatien, may 
RAI LA adhere 
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left it to the Di 


or 

adhere to the Judgment of the Court of King's 

Bengt: . _ CD. es 
But upon a Charge of this Nature, it may be 

worth while to enquire into the Foundation of 


this Judgment of the Court of Common Pleas, 


and leave it to the Learned in the Law to de- 
termine between the two Courts : For it will 


not, I believe, be inſiſted on, that it is the 


Beſt becauſe it was the Laſt; or that, becauſe 
it is on Record, it muſt therefore be infallible. 
The Doctrine of Purgation of Clerks convif 


vas therein fully diſcuſſed : It was allowed that 


** when a Clerk convict was delivered to the 
Ordinary ab/que Purgatione, he could not 
then admit him to a Purgation, and conſe- 
quently, he was to be deprived according to the 
Courſe of the Ecclefiaſtical Laws : And as it was 
thought unreaſonable to admit a Clerk to his 
Purgation, who had been convicted at Com- 
mon Law, it ſeems to be no leſs abſurd, that 


he ſhould be diſcharged and ſhould retain his 


Benefice after he was convicted; and that a 
Conviction ſhould have leſs effect, than his 
failing in Purgation would have had. And no 
Streſs can be Jaid upon that Circumſtance that he 


was not to be delivered to the Ordinary after 


Conviction; for we may obſerve, that the Head 


of the Act 18 Eliz. is an Order for the Delivery 


of Clerks Convict, without Purgation. And the 
former Method of delivering them to the Ord:- 


nary was, that he might impriſon them; the 


Statute having provided for that, and having 
"ern of the Juſtices to im- 

priſon, rendered the former necdleſs. 

The Diſtinction whereon Lord Hobart ground- 

ed his firſt Opinion, and the Judges of the 


. Court of King's Bench their Denial of the Pro- 


K 4 hibition, 
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hibition, was his Lordſhip's Aſſertion, viz. 
That even in Capital Crimes, the Infliction 
of Eccleſiaſtical Puniſhment is not wholly 
ce excluded.” The Words in Hobart's Report 
are clear and expreſs: If they [the Eccleſiaſtical 
Judges] would not controvert nor re-examine the 
Adds of the King's Court, but build their Sentences 
upon them, they were. not to be prohibited, as, if 
they did deprive a Man by Sentence becauſe be was 
convitted or attainted of Felony, Murder, or Man- 
ſlaughter, at the Common Law; and that in this 


Hob. 292. Caſe it was ſo until the making of the Statute, 


but that the Statute freed the Clerk 2 Culpd & d 
Peng, not by a ſupply of Purgation, but by a 
KIND or STATUTE ParpoN. It might well 
be called a Kind of Pardon, for it was admitted 
that there are no Words in the Statute which ex- 
preſs it. It is true that the learned Author of 
the Codex refers in ſeveral other Parts of the 
Book, to the Report of the Caſe in the Court 
of Common Pleas; but in a Work ſo large, 
and of ſo great Variety, can it be fair to charge 
an Omiſſion (if this had been one) as Wilful, 
becauſe the Author does not carry in his Head 
and refer to every Thing he has ſaid upon that 
Subject elſewhere 3 and becauſe in conſidering 
a Report with one View, he did not conſider 
at the ſame Time to how many other Points it 
might relate; eſpecially, when the Report it- 
ſelf is upon a Point that had been quite out of 
Doors for 130 Years, as the Practice of Pur- 
gation of Clerks Convict had been; and when 
it is owned on all Hands, that there are no 
Fords in the AF to which it refers, that contra- 
dict the Doctrine which the Codex lays down 
upon the Authority of that Judgment, which 
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after long and mature Deliberation was -given 
in the Court of King's Bent... 
Were this Point to come again under Conſi- 
deration, would not theſe Doubts be expected to 
be cleared? Whether a Pardon being excluſive 
of common Right, does not require ſome par- 
ticular and expreſs Words to that Purpoſe? 
And as by Homicide a Clergyman becomes 
Irregular, i. e. is ipſo facto diſabled from per- 


forming any Part of his Function, whether a 


Pardon without any expreſs Words, or by Im- 
plication only, diſcharges his Diſability ? How 


often may he offend in this Particular ? And 


whether, if he be freed from the Fault as well 
as from Puniſhment, as often as this Crime 
may again be committed, he is not to be looked 
upon .as an innocent Man upon every Convi- 
ction? If the Statute makes him Innocent, why 
ſhould he forfeit his Goods at Common Law 
by the Conviction? Or if he may forfeit them 
at Common Law, why may he not for- 
feit his Benefice according to the Eccleſiaſtical 
Laws of the Land ? And why the ſame Statute 
which makes him Guiltleſß, ſhould leave it to 
the Diſcretion of the Juſtices to impriſon him 
for a Twelvemonth ? Theſe are Difficulties, 
which the Examiner, if he had pleaſed, could 
perhaps have reſolved us. But implicit Faith 
may be more reaſonable in Law, than it is in 
Divinity. | 

I can't forbear taking Notice of another Opi- 
nion of Lord Hobart, which may ſhow that 
he thought Homicide, notwithſtanding this Sta- 
tute, might have an Eccleſiaſtical Conſideration. 
George Abbot, Archbiſhop of Canterbury, being 
ſhooting in Bramzil Park in Hampſhire, upon 
an Invitation by Lord Zouch, his Arrow _— 

an 


Spelman's 
Reliq. 
P. 121. 
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and. wounded. the | Park-keeper; whereof, he 
died. Upon the Coroner's Inqueſt, . his 0 
was found to be by Accident. The Archbi 
— that by the Cagons of the Church, 
he might have incurred IJrregularity, humbly 
ſubmitted the Conſideration of his Caſe to his 


Majeſty, who was pleaſed by Letter dated 3d 


O. 1621, to refer it to the Lord Keeper — 
ſeveral Biſhops, Sir H. Hobart 9 Chief 
Juſtice of the Common Pleas, Juſtice Dodde- 
ridge, and two Civilians, who all gave their 
Opinions under their Hands; and altho' they 
could not determine whether under the Circum- 
ſtances of this Caſe, any Irregularity were in- 


_ curred, ; yet they humbly certified to his Ma- 


jeſty, to this effect, viz. That we all agreed 

not only that a Reſtitution, or Diſpenſation, 
6 may be granted by your Majeſty immediately 
under the Great Seal, or (which moſt of us 
in all Humility. repreſent unto your Majeſty) 
by the Hands of ſome Clergymen, dele- 
* gated by your Majeſty to that Purpoſe, or 
e what other way your Mageſty ſhall be pleaſed 
* to extend that Favour, , But withal, we arc 
„ of Opinion, that it is moſt fitting for the ſaid 
* — Father, both in Regard of his 
+. Perſon and the Honour of the Church, to 
ſue unto your moſt gracious Majeſty for the 
© ſaid Piſpenſation in majorem Cautelam, ſiqua 
s forte fit Irregularitas.“ Accordingly, - his 
Majeſty granted a Commiſſion to eight Biſhops 
under the Broad Seal, by virtue whereof they 
granted him a Diſpenſation. If the King and 
the Biſhops had only been concerned in this, I 
micht expect the Examiner would call it a 
Farce: But when ſo great Men in the Law, 


E Lord Hobart and Judge 8 act their 


Parts 
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their Parts in it, he muſt imagine that they did 


not look u Nah all the Laws of the Church 
relating to 1 Ire by the 10 
Elizabeth. i I 

That in ſome Ale crimes, a 'Condifion at 
Common Law may be the Foundation of a 
Proceeding in an Eccleſiaſtical Court, cannot 
well be denied. William E ownſhend, Pariſh 
Clerk of Va about the Fear 1726, 
being proſecuted in the Eccleſiaſtical Court, in 
order to be deprived, for ſeveral Acts of Sodo- 
mitical Lewdneſs, beſides other Vices and Im- 
moralities, applies for a Prohibition, which 
was granted by the King's Bench, quoad the So- 
domitical Lewdnefs which was indiftable at 
Common Law; what was left to the Power 
of the Ordinary, amounting to no further Cen- 
ſure than a Monition, the Proceedings ſtopped, 
and, notwithſtanding the great Offence that it 
created, he . to join with the Miniſter 
in the Doxology, and ſung on 10 the Praiſe 
and Glory of God. The Pariſh were at laſt ſo 
far ſcandalized, that an Indictment was preferred 
againſt him at'the Expence of the Pariſh ; he 
was convicted, puniſhed, and then the Court 
granted a Conſultation, that the Ordinary, upon 
that Conviction, might ' deprive him. 

His Lordſhip could deſerve Cenſure from no 
| Man, if he wiſhed the Ordinary had a 

ower to remove ſuch Offences as theſe from 
the Church. Shall they, who would be ex- 


cluded from all ſober Converſation, be permitted 


to continue, not only in the Communion, but 
in the immediate Service of the Church, until 
ſuch Time as a Proſecutor may be found ? Had 
the Ordinary a Power, it would be his Duty 
to correct; but it is no part of his Office — 
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be an Informer. and Indicter at Common Law. 


et this: is the Scheme of Church Power, that is 


Hob. 288. 


to be render'd terrible to the Nation. Is it 
= hard, that the Power of the Church of 

England ſhould be leſs, only becauſe it is by Law 
eſtabliſbed; that it ſhould —— leſs Right to pu- 


niſh theſe Offences, leſs Power to exclude thoſe 


from her Communion, who bring ſuch Scan- 
dal on our Religion, than any Chriſtian Charch 
in the World hath or ever haadꝰ.·. 

May not this very Inſtance of Searle and 
Williams convince us, how juſt it might be, to 
= the Grant of Prohibitions confined 4 a 

Court, Here is a poor Clergyman, } 

— to a Living, after a long three Years 
Courſe of Law, two Appeals, the Cauſe being 
begun in the Conſiſtory * the Biſhop, appealed 
to the Court of the Archbi ſhop, and thence 
to the „ ſecure as he might think him- 
ſelf, under the private clear Opinion of one 
of the greateſt Judges, under the publick una- 
nimous Opinion of one of the greateſt Courts 
in the Kingdom; ſtopped at, laſt wg the diffe- 
rent - Judgment of another Here we 
find Court againſt Court, Judges again Judges, 
and even one Judge againſt himſelf. Sure no- 
thing could be more equally divided; and when 
in all Probability the Suitor was undone, the Pre- 
cedent is made. | 

It is a Maxim received in all Courts of 
Juſtice, 'that no Perſon is preſumed. to be ig- 
norant of the Law. Strange Preſumption, under 
theſe Difficulties ! Surely our Laws in being of 
all Kings, are in many Caſes ſo various and un- 
certain, ſo burthenſome and unequal, that they 


require the ableſt Hands to digeſt and new 
— them: A Work by which (ſo far as 


the 
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che digeſting Part goes) the Author of the Codex 
Juris might well hope that he was doing ſome 
Service in the Eccleſiaſtical Way. And as he 
had the Honour to receive the Thanks of the 
Clergy in Convocation, for the Service 

. | thought he had done the Church by that Work, 
| I doubt not but any other Man or Body of 
Men, who ſhould inſtruct and enlighten the 
Lay-Subject by a like Digeſt of the Temporal 
| Laws, would receive great Acknowledgments 
from the Body of the People. IN 
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When the Examiner would exempt the Laity 0 
from all Obligations to the Canons made in 4 
8 Convocation, and ratified by Royal Authority; y 
| he admits ** That the Convocation may make k 
© Conſtitutions, by which the Spiritualty ſhall ; 
be bound, for this, that they all by Repre- Exam. 

« preſentation, or in Perſon, are preſent.” !“ 149. 
The Authority, from his old Books, tells us 
that the Clergy may bind themſelves as ſtrong- 

„ly by an Act of Convocation, as the Laity 21 EA. 4- 
may by an Act of Parliament bind them- #5: 

% ſelves.” And he would have theſe Laws re- 

late to Perſons and not to Things. But as to 

ſerve his Purpoſe he can blow either hot or 
cold, when his Lordſhip mentions a Reſtraint 
| upon Eccleſiaſtical Perſons from making Grants, 

F eſpecially of Offices in Reverſion, to the Pre- 

judice of their Succeſſors, by the Authority of 

; Conyocation, (not ſo as to declare the Grants 
; void, but by Eccleſiaſtical Cenſures to reſtrain 
them from doing it) this is retraining them 

« from exerciſing a Power which the Law ad- 
« judges, and his Lordſhip admits to be inherent 

„in them;” and which he thinks can only 
be done by Authority of Parliament.” —_ 

e 
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be mean inflicting Eccleſiaſtical Cenſures ? Hi 


+ Ed. 4. old: Boobs tell us that the Act is Spiritual, 
45-7 6. the Grant when made be Femporal; = f 
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had been but common Juſtige in him, when he 
ſays, that his Lordſbip admits, if he had told his 
Reader; in what manner he admits it. That 
of the Power of the Biſhops: to grant, is an 
„ Allowance, and not a Command: The Law 

« declares ſuch Grants good when made, but 


7 does not ditect them tobe made: In this the 


„ Biſhop is at his own Liberty, as much as 
<« ever, no Reſtraint being therein laid upon 
him by the Lay, either of Church or State. 
The —— Point is not to What Degrees the 
„% Law. will extend ſuch Grants, but to what 
4 Degrees the Biſhops may limit them.“ The 
Biſhop s Conceſſion then can no ways ſupport 
his Argument; and, unleſs his own Authorities 


be falſe, the Clergy have Power, in Convoca- 
tion, to bind themſelves in Re Eccleſiaſticd. 


Before the reſtraining Statutes, Eccleſiaſtical 
Perſons might make long Leaſes, prejudicial 
to their Succeſſors, and no Temporal Law con- 
trouled them, but they were allowed when 
made; and yet by the Eccleſiaſtical Laws, the 
Perſons were deprivable as for a Dilapidation, 
when it was done to the Hurt of the Church. 
As he has then no Objection to the Reaſonable- 
neſs of the Reſtraint, his Flouriſh upon his re- 
ſuming this Point, Whether ſhall the Canons 
e of the Church controul Common or Statute 
Law? Whether the Act of Submiſſion ſhall 
<< continue to be a real and effectual Reſtraint 
4 upon the Clergy-in Convocation, or a dead 
Letter?“ is nothing to the Purpoſe z ſince 
the Queſtion is not, whether a Canon can con- 
trout Common or Statute Law, but whether Re- 

gulations 
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gulatiens of all Perſons and Things which are 
of Eccleſiaſtical Cognizance, ſo far as ſuch Re- 
gulations are not contrary to Common or Sta- 
tute Law, may not be made by Eccleſiaſtical 
Authority, . e. by Canons made in Synod, 
and ratified by the King, as ſupreme Head of 
the ö eee e ue e 


Is it poſſible, that any one who has the leaſt 
Notion of what is meant by a Father's Love, or 
of the Bowels of a Parent, ſhould be ſevere on 
any Propoſal for preventing the Misfortunes 
ariſing from unhappy Marriages, whereby the 
Quiet and Repoſe of Families are deſtroyed, 
their Honour tarniſhed, and their Eſtates con- 
ſumed ? To ſee a Daughter fly from her Pa- 
rents Care and Protection into the Arms of his 
Footman, his Gardiner, a broken Gameſter, or 
diſtemper'd Beau: To ſee the Son, the Heir 
perhaps of an honourable Family, ſeduced, and 
linked with a common Proſtitute, the Refuſe, 
the ReliF of the Town, whilſt Inſolence and 
Extra vagance is all ſhe brings, and the Mothers 
Diſeaſes are entaiPd on the Family: How 
would a Parent, thus deprived of his Hopes, 
his Expectations, the Comfort of his Age, ex- 


cluded even from converſing with his own Fleſh 


and Blood ; how would he, I ſay, have bleſſed 
the Man who would have thought of a Law to 
have prevented this terrible Calamity? How 
often has it been thought worthy of tht: Conſi- 
deration both of the Convocation and Parlia- 


ment to provide a Remedy againſt this Evil, 


tho? no effectual Means has yet been found ? 


And perhaps it never can be effected by any 
other Method, than by what his Lordſhip has 


propoſed, the vacating of the Marriage; at leaſt 
as 
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as. to all its legal Effects, Fottune, Dower, 
Maintenance, Adminiſtration, | c. Let the 
greateſt Care imaginable be taken in Licences, 
yet Perjury, (too frequent in theſe Caſes,) will 
break thro* it. In Publication of Banns, that 
is more eaſily evaded; a Lodging taken in a 
diftant Pariſh, a falſe Story, ſupported by the 
Aſſertion of any Pariſhioner, will elude the 
Caution of the Miniſter. Beſides, this is truſting 
the Power, not only with every beneficed Man, 
but with every Curate, if not with every Pariſh 
Clerk in the K Kingdom. Where they are good, 
they will be mindtul of their Duty; where bad, 
as — ſuch always will be — the Fear of 
Puniſhment will not be n againſt an im- 
mediate Reward. 

Tho the Rule in general may be good, of 
avoiding the Marriage of Children had without 
the Parents Conſent, as by the Roman Law it 
was, and is ſtill practiſed in many Nations; 
yet in particular Caſes, this may want an Equi- 
ty: A Child may have an independent For- 
tune, and there have been Inſtances of Parents 
trafficking with their Childrens Happineſs, or 
reſerving them for a Match from whence they 
themſelves may have an Advantage: They 
may, upon Views inconſiſtent with a Parent's 
Care, prevent a ſuitable and -advantageous 
Match; they may uſe them cruelly to force 
'their Inclinations, and make their —_— ** 
happy, to compel a Marriage, ua 

fatal {Far nas Is it not —— then 
that there ſhould be ſome indifferent Judge be- 
tween them, that the Magiſtrate ſnould in ſuch 
Caſes interpoſe; and can this be called ſtripping 
all Parents at once of their Parental Autho- 
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The Wisdom of the Raman Law (where 
Paternal Power was carriecꝭ to the 
Height, ) provided againſt this Inconvenience. 
Qui Eaberes: quos habent in poteſtate infuril Di. Lib. 
4 | —— ducere 3 vel mm Col 5 3. * 
qui dotem drei non volunt) per Proconſules, Pe Nt. 
2. Praideſque Provinciarum csguntur in Ma. fbr. 
trimonium conſentire & Dotare. This is 
now the Law. in Frante; and it is mentioned 
by Dr. Ridley, ad à Defect in our Laws. But N, 
his Lordfhip's: Extract from the | Reformatio View, 
Lægum, whereby: Recourſe was to be had to 376. 
the Eecleſiaſtical Judge, was probably founded = 
on the Naturr of che Cauſe, that as all Matri- 
82 Cauſes are under his Cognizance, the 
Differences between Husband and Wife, the 
ſettling of Alimony, , and ſuch like, theſe might 
likewiſe be, taken under the ſame View: And 


it is mentioned by Dr. Nialey, as a Means where- 


by the Civil Law may be made uſeful, with- 
out Prejudice: to: the Common Law. But that 
Circumſtance might be eaſily altered, if the 
Subſtance of the Law. ſhould be judged conve - 
nient; and this is inſerted in the Examination, 
only to alarm: the. Laity, as if nothing could 
content dur learned Author, but the ſeeing every 
Cirgumftance- of the Laws he has referred to; 
enacted by Authority. 
2 AYES och o naigfenod or ati lit 
The melanchely, the compaſſionate Condi- 
tion f many of the Inſerior ' Clergy, as it 
mqved the} Royal Commiſeration, and as the 
Augmentation that was given by the late Queen 
has -.indeared: her Memory -:to-the: Nation, fo 


Re on, by any: one: whe wihes well to 


% 


Sion --and the A f the People in 


their 


| 746 21 
their \Nuty: That Provifion;.-\ſhort of ber 
Royal Mind, atid/ Jeſs (extenſive than their 
Wants, by reaſon of their great 

| works but ſlowly towards their Relief. It has 
by an accurate Hand, chat the 


| been 
Ser the Number of Living in this Kingdom under 
— fifty — apy Tear amounts to Nut thouſand = 
. wington's Hundred ninity. ſoven, of which Ons thouſand and 
German : Jeans do fra dont ten Pounds a Lear, On- 
F © thouſand four hundred fixty ſeven more not above 
Pound a Tear. And the''A | 
the Queen's Bounty alone, — 
— ie Tear 1714. — ho feſt Year 


any Living was' duc Leine J WII — Mey Tears 
as yet 


before all the ſin 
will be thade up fifty Pounds N wit and ff 
one half of them be made, in Con junction with 
Benefaftors, it will require 226 Tera, before 
they are brought to that Value: Whilſt a com- 
mon Trade will afford a more comfortable Sub- 
ſiſtence, and make a better: Proviſion. for a Fa- 
End will generally do «And if fore fink 
2 wil do me 
—— 2 more to their 
Virtues and ¶conomy, than to the Value of 
their Preferments: Yet theſe have had a libe- 
ral Education, and no ſmall to fit them 
for their Profeſſion: Thus has che Eraminer 
as little Reaſon to complain of the 2p as. 
he has of the Power of the Church. 
Is ir then his Scherhe 20 have theſe I 
divided into Thirds, (for theſe! adler Li- 


14 Yo ; -and 


Refs of he Church, — 
to the Poor, and che pther to » 
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the Ma of thetnſelves and Fa mils 

it cannot be Plug that he intended 
m_ N 2 Lay In Impropriators. Or Was it 
to 
a. eĩ :d of 2 Tru Eſtate, er hey 
NG large a Share of it to their own 

3 whilſt che Claim of the Church is a 
% manifeſt Deviation from the original Inſti- 
* tution, Which entitled the Cl b no more 
* than an "ee Diviſion * che Tythes : 
But the Clergy being intruſted with the Di- 
* tribution, tho“ under the Caution of having 
* Witneſſes thereto, © quickly engrofſed the 
«© whole to themſelves, * abject only to che in- 
« ſignificant. "Burden of the Repaits of the 
© Chancel?“ 

I believe if he will look over his Quotdrlrs 


bite! he will find that this Diviſion. or Diſtri. 


bution related only to Cathedral and Conven- 
fual Churches, and net to the Eſtabliſhment of 
= A Clergy;* The Biſhop and his 

iginally lived together in the Mother 
— 5 and from thence went thro? the Dioceſe 
to inftru& the People. The Tythes, Which 
belonged to the Mother Church, according to 
the Canonical Diſtribution, were divided, one 


Fourth to the Biſhop, (an invidious Portion it Decret. 
would now be 1 N one Fourth to the can. 12. 

| „one to the Fabrick, __ the other to 3 
the Poor. Neither can they juſtly be repreſented 


as eſs of their Trat, Cern the 
many ſtately Churches built by them; and 
that in ſome Dioceſes thoſe Tythes have been 
portioned out, and fettled for the Maintenance 
of near 1200 Incumbents; and till ſome t me 


on the Clergy, as Exam. 


after the Reformation, when many of thoſe 
Tythes were come into Lay Hands, and _— 
ATTY L 2 | _ 


x — — 2 


y __ -——— x 


cer. 
Diſt. 89. 
cap. 4. 


1 Spelm. 
259. 


Labbæi 
Concil. 


Tom. 6, 
e- 1586. 


Anno45 5. 


Hof n but wr 
0 the Church, 


. | Repay places A the. Chancel, by the var 


morial Cuſtom: of the Realm, belonged to the 
LF. engage 2 Conventual Churches the Di- 
he Fab S Ohe to the Cler 
1 1 oo ce NE 
Church had 
their own. Body, Me . who, (as 
the 5 . in ſome Cathedrals) was, to- take 
care of the Revenue, make the Diſtributjon, 
provide for the F abrick and the Poor; and not 
as a Guard ſet over che Clergy, 1 AS. is re- 
ſented. In the Council of Chalcedon 15 10 faid, 
mur omnes  Eoxlefias habentes. Epiſcopos, 
etiam CEconomum.habere de proprio Clero, 
qui t Eccleſiaæ res cum arbitrio ſui 
4 ut Ev Jine., Teſtimonio ſit 'Guber-= 
natio ip Rerum Eccleſiaſticarum. From 
eber is taken the Expreſtion-1 in Egbert's Canons, 
* Ei Jecundum Authoritatem Canonicam coram 
d tetzbus dividant.”- Thoſe Canons are pied, 
Excerptiones Egberti Eboracenſi Is Archiepiſcops,: E F 
Dickis . Canonibus Sanctorum Patrum concin- 
nate -: n quibus ſeriptum ef}. W Canonici, 
i, e, Regülares Clerici, vivere. deben 95 is 
the Caution om. * W 0 "hok e 188 
a Fre 


81 Were were, ma 
of its 1 N E 9 of 
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very eaſy in granting them Appropriations 
rae the Cure whereof PP 5 | 
plied by à Vicar,” endowed: only wich ſmall 
Y nn ſome Portion of Tythes allotted to 
cher. Thus were the Secular Clergy. left with 
che whole Care upon them; whillt the Regwlar 
Clergy enjoyed in Infolence and Eaſe, what 
ſhould Have been the Ræward of their Labouts! 
In larger Towns, the Subſiſtence of the Clergy 
nerally depended upon ee Tyches and 
Oblations: Sf corn 900 20 ! 03. 301 
Wen theſs' Holy Drones; increaſing; Avia 
Inſoknee,” and Tgrorarice, -/ as well as in Nuin- 
ber o Were” dere out of their” Cells, upon! the 
25 Reformation, the Plunder which they; had 
made of the Revenues: ef the Church was 
given to the Laity ; Whillt due Care was not 
taken of: returning nls Parr, at leaſt fufficient \ 
for a Makitnanae! : to thoſe" Cures which had 
been robbed by them. Thus the Lay Imprô- | 
priitions have no better an Original than the ö 
Tyranay ant Oppreſſion of the Court of Reme. | 
And 0 Fila, thro” Cuſtom, of the Pay. q 
ment of F Tythes and Oblations, re- 
duced the Cle in the larger Towis, to the 
Want öf a Su liſtence; where, conlidering the 
grear Duty that lies upon them, they nn to 
have been more amply provided for. 
The Examiner thinks it “ not improper t to 
<« mform' thoſe of his Readers, who have not 
* made theſe Matters "their Study, that by 
* Perſonal Tythes the. Clergy . a ful 
1 * tenth Part of the clear Gams of Merchan- 
l 66 . le Husbandry, Manufactures, and of e- 
a very other lawtul Occupation * and this he 
uh « the moſt grievous Tax upon Induſtry 
oy de Luſt of Power ever ſuggeſted.“ It had 
NAS L 3 been 


Cap. 13. 68 they are in the Statue, 2 and 2. 
97. and Expe 


P. 163. 


p. 162. 


(21 
N him to haye added thats Vo 


i. His.C 
fate. :( 


Expences, , accor 


r Degree,” 1 N 


d abated, allowed, and deducted, N is 


a, material Qmilſion With theſe Deductions, 
and. confidering, the Nature of Trade, wen 
Perſonal: Tythes were generally due, it cannot 
be thought 45 exorbitant. And altho he calls 
It. the moſt grievous. Tax, IL. wiſh: pu 0 7 80 
be not to point out one which he ma 
ie vis; che Payment of Prada and 

ed Tyches, where. no Allowance is 25 
re. and Expence, and which orig. 
oa 7 the arne Een een 1 Ws 5 
Ao ſupport his Argument, he: ventur 
upon an Aſſertion, hich, be knows, is falſe: 
E „ Tbat theſe Tythes were never due in 

be. Eugland of mmon Right, never otherwiſe 
7 than by /pecial. Cuſtom in ſome particular 
<<; Pariſhes; and are loſt and gone for ever, 
« where an immemorial uninterrupted Cuſtom 
80 cannot be proved?“ Tho' at the ſame time 
he admits, « That the Canon his Lordſhip has 
been pleaſed to cite, is 1 and clear 
for the Payment of Perſonal Tythes,“ Had 
be ſaid that they were now due only by Cuſtom, 
and not of common Right, it is what is'gene- 
rally held; but to fay N + of 
was never otherwiſe than by ſpecial Cuſton 


Particular Pariſhes 3 he &ngtvs to the ery. 


Amicus Sock ar, amicus PLATo,” * 
magis amica VERITAS, , | 
To paſs over the Laws of the Art Saxon 
Kings, whereby,the Payment of Tythes in ge- 
neral 1s eſtabliſhed, and the Times and Manner 
of Payment dirested 7 The Laws 2 — 
war 


„ 
Edward the Confrſſor, (which he is not igno- 
_— 3 —— 

amongſt the ſeveral Species enumerate, Z „Bla 
c 8. * rr Deo Arche. 

* debita eſt: ſiquis Gregem Equarum habu- LL. EA. 
6 „ De apibus 274, 5. 
*< veroſimiliter decima Commodi. Quin de B. 
boſco, de prato, de aquis, de molendinis, 4s, LI. 
parcis, vivariis, piſcariis & hortis, & Nx- Edvardi, 
** GOTIATIONIBUS, & de omnibus rebus quas P. 197 
e dederit Dominus, decima ei reddenda eſt, 98. 

* qui novem partes ſimul cum decim lar. 
% gitur H c enim prædicavit Beatus Au- 
“ guſtinus, & conceſſa ſunt à Rege Baronibus ( n 
Hopulo, ſed poſtea Inſtinctu Diaboli multi 4 


— — ——— — te 4 


eam detinuerunt.” Theſe Laws were con- 
firmed by William the Conqueror, and aſſerted 
upon Oath to be the ancient Latus and Uſage of 
the Kingdom. Thus were they once certainly 
due of common Right, tho* they may have 
ſince been loſt b Catom. 
But to ſhow that they had not only been long 
due of common. Right, eſtabliſhed by the Au- 
thority of the great Council of the Kingdom; 
we ſhall find they ſtill continued, till thoſe Sta- 
tutes were made in the Reigns of King Henry 
8, and Edward 6, in order to enforce the Pay- 
ment of them, which occaſioned the Loſs of 
them, The very Year before the Grant of 
Magna Charta, whereby the Rights and Privi- 
leges of the Church of England were confirmed, 


| wiz. 8 E. g. was the Conftitution made in the 
Council of Oxon, under Stephen Langton, Arch- ; 
biſhop of Canterbury, whereby all Perſons, who 


do not pay their Tythes, are decreed Excom- | 
municate. The Reader may meet with the | 
Canon at large in the Collection at the 2 


5 a at the Time of the Grant of Magna Charta ? 
This is further explained , and enforced by 4 
5. 34: 


2 vantur per annum, flſcationsbus,; -molendinis & 


Falter ſo far — by Parliament) complains, 


Te 154 F DEE 

el the. Oxford Edition. of ' Linwood under the. 4 
% Tear 1222. They are rerited almoſt in 

the ſame Manner as in the Laws of King Ed. 

_ ward the Conſeſſor. De omnibus Fruftibus Ter- 

' rarum, de apibus & nutrimentis Animalium, & de 


8 
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 Fetibus quos nutriunt ---- & de omnibus que reno- 
; Nz60TIATIONaRUS: Can it then be doubted, 
but this was a Right: belonging to the. Church, 


Conſtitution made in the Council at Merton, 
under Archbiſhop / incbelſea, 33 Ed. 1. Anno 
130353, to which his Lordſhip had referred. II 
The Authority of theſe — were in- E 
diſputable, and were received as Law in thoſe fer 
Courts which had the proper (L.may fay at that th 
Time the — Lo of Fythes 3. and I wi 
may defy him to ſhow any Inſtance. of a Pro- 8. 
hibition upon accaunt of Cuſtom; tilb after the * 
Time of the aforeſaid Statutes; and his Lord- 4 
{ſhip had no Occaſion to ſnow, that a domeſtick th 
Canon had been received here, or that our own * 
Provincial Conſtitutions were binding, which 0 
were not repugnant to the Prerogative of the 
Crown, or e to. the Laws and Cuſtoms 
of the Realm. 

The Statute. 27 H. 8. Aber this Canons had 


That ſundry evil: diſpoſed Perſons, in ſundry to 
Counties, Toms, and Places of this Realm, 1 
<< having attempted to ſubtra&,”infoine Places e\ 
the whole, in ſome Places great part of their E 


* Tythes, as well PERSONAL as) Præ dial. if 
And Enacts, . That every Subject of this ( 
Realm, according ta . the Exilelaſtical Laws u 
. ang. Qrdinantces * the rw of: England, t 


and 


[ 455 } 
and u to the laudable U Iſes and Cu- 
„ ſtoms of their Pariſh, | fall pay Bis. Tytheg 
« and Offerings. And a Remedy 
for the more eaſy Recovery 
tute 32 H. 8. Igives à further Remedy, and 
enables 1 to ſueg who could? 
not before ſue in the Eceleſiaſtical Courts, and 
were without Remedy at Comme Law, (ſo 
ny were they at that Time from claiming a 
dliſtion in thut Caſe ;) and the Words. are 
— the ſame, , according to rbe Ertlefraftical 
„ Latus an Obdmanies of tbe Chureb, and — 
« landable: Uſes” and Cuſtoms of the Pariſh; 
This Evil'ſtill increaſing, o the Statue 2 and 3 
Edto. 6. cotifirms both the former; and af- 
ter having provided a further Remedy; 


> pong Z The Sta-. 


againſt 


Ch. 13. 


thoſe who: — away their” Pexdial 'T yrhes; F 13, 


vichout ſetting them out, directs, * That per- 

* ſopal T ythes-ſhall-be paid by all ſuch Perſons, 
and in de Places as heretofore within theſe 
6 40 Years;* (that is about dhe latter End of 
the Reign of. King Heury 7.) 5 have accuſto- 
i mably uſed to pay loch Tyches, or of Rigbt 
* ought to pay. The Words de Jure & Con- 
ſuttudine,” as alſo Fuuta laudabilam Roc 


leſiæ Con- 
ſuetudinem, was the Language of the Eccles 
ſiaſtical Laws, and was never conſtrued excluſive 
of common Rigi. And by the: fime-Statute 
it was directed, That no SuitſhalFbe/brought 
for Fythes before any other Fudge than Eccle- 
fiaftical ;” which Statute is unrepealed. How- 
ever, theſe Statutes have afforded ſo many 
Handles for Prohibitions, that the Right, by 
Interpretation, being reſtrained to Cuſtom, the 
Ordinaries have not only loſt their Juriſdiction 


in moſt Cafes, but the Ro ye mg Places 
Nw rena „ ; 


What 


—— a — —— trom 2 
in Contribution to a reaſonable Sum, or by 
| 2 Rute on - Houſes, as in the City of London, 
ii e. for — Rent. ay Parſon or 


.: : : Vicar 2. 9 d. or as by the intended Law in 


the » Reformatio Legum, a, Tenth to 
the Rent of Houſes, where no Prædial Tythes 


are paid. That the Produce of ſuch a 
Tythe ſhould be equal toa Land Fax on Houſes 
at 4:5, in the Pound, which is general, thro! 
the whole Kingdom; or that 2 5, Or 25. 9 d, 
is the ſame when paid to the Church, as 4 5. 
is to the State, is, I muſt oyn, new to me, 
- api . . — Writer's Arith- 


Where would be the Prejudioe.in this to our 
"Conſticutien's or wheee is che Danger that it 


perienoe, well ſkilbd in — Laws, both Spiri- 
dual and I, were ſenſible of this Evil, 
| to redreſs it? Or is it ſo 
that whatever relates. to the Rights of 


Wc Trey, 3 „„ „ „ee MS» hay £3. <7 2D > Bo EY 11 * en 2 . 2 ö 
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before the Diſſolution, and while they 


no part Y 

N 1 9 —— 
he unworthy the of the Convo- 
cation, or even be more properly ſubmitted to 
— eh ary of Parliament to redreſs, than 
plication from chat venerable Aſſem 
ective Body of the Church of Eng 
rag they, AL — ſo often extended — 
Aid towards building of Churches, by ſuch a 
Repreſentation might ſee how unſuitable a Pros. 
viſion is made en n. 1006-200 — 
undeſerving their Care, 

"I loft Alan hea 
che learned Author of che Codex Furis has en- 


deavoured to ſubject all Lay: Improgeiations t 


a Power in the Biſhop, the Vica- 
rages and Curacies, which by ſuch Impropria- 
tions are deprived of a competent Maintenance. 
By the ancient Statutes it was 
bor wes all — the Vicar be well , 
and ſufficiently endowed, and that otherwiſe they 
ſhoahho voul axe difppropried for ever and 

it is true that his Lordſhip has obſerved, that 
continued 
in the Hands of the Religious, the Impropria- 
tions were liable to a Proviſion for the 
Curate or Vicar than been firſt ſettled, and 
that "thoſe 1 iations were given to the 
Crown in the ſamo State and Condition, and the 


fame Manner and Form, as the Religious enjoyed 


them. In which Words an Under» 
ſtanding would be apt to include all-Burdeng as 
well — — But — 
Laity will not be very great, w 

Clergy are in the very ſame Place informed by 
him, That nothing is more clearly deliver'd in the 
Books -of the Common Law, than the. contrary 


Doctrine, 


w the airy: ing) u 


expreſly provided, 5 Ric. 2. 


| 
N 
1 
(/ 


I N I 


Neokvare babenũi; or, ais better 


that the Leaſes which had formerly y been granted 
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being N L. Palit 
wn Point e free from t . — 
tien. It 18 LAS left to their own 
t und L may refer them to the Tye 
2 of the Learned S Yu, "i: Duh To! 
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